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ACTION. 


§29. Laive-srock.—Nolice in case of Mutual Company as Pre- 
liminary to.—Right of.—Where a policy of insurance and the 
by-laws of a mutual company require notice to be given within a 
certain time after a loss, but do not make the observance of such 
requirement a condition precedent to a recovery, a recovery may 
be had where the notice actually given is reasonably prompt, 
and the company has suffered no loss through the delay. Where 
the terms of an insurance contract provide that the assured may 
sue after certain time, the right to sue does not rest upon the 
provision of the contract, but upon his right at law. 


Knecht vs. Ins. Co., 9 Norris, 118. 


Coventry Mutual Live-stock Ins, Ass. ts. Evans, 
Rep'd Jour’, p. 237. 
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§ 30. Fime—Proper Party to Sue—A suit brought by F. on 
a policy of insurance, issued to him, payable in case of loss to 
B., as his interest may appeur, may be maintained for the bene. 
fit of B. if he appears as plaintiff in interest, even though F. has 
no title to the property insured. Judgment may be rerdered on 
a verdict for the plaintiff in such a suit for the benefit of B., if 
after verdict he appears as plaintiff in interest. 


Stebbins vs. Ins. Co., N. H. 8. C. Whether the suit could be main- 
tained in the name of B. (See Martin vs. Fire Ins. Co.. 3 Vroom, 140; 
Bailey vs. N. E. M. L. Ins. Co., 19 Am. Rep., 329 and z.) 


Folsom vs, Orient F. Ins. Co. 


Rep’d Jour’! p. 174. 


AGENT. 


§31. Lire.— Unauthorized Insurance by no Defense against Em- 
bezzlement.—Under Sec. 3,765 R. S. 1881, a foreign insurance 
company is not required to file in the county clerk’s office, a cer- 
tificate of the auditor of State showing that it is authorized to do 
business in the county ; but it is made the duty of any agent of 
any such company, who assumes to act as such agent in the trans- 
action of insurance business in any county, to procure and file in 
the office of the clerk of the circuit court of the county a certifi- 
cate from the auditor of State, showing that he is authorized to 
act as such agent in the transaction of insurance business, for 
such company, in such county. In civil * actions, where money 
due to the principal on an illegal transaction, has been paid to 
his agent for such principal, by the party from whom it is due, 
the principal may recover such money from such agent. 


Story on Agency. Sec. 347, Dunlap’s Palay’s Agency, 62. Thus in the 
‘United States Express Co. vs. Lucas, 36 Ins., 361. 


Where an agent of a foreign insurance company is prosecuted 
for the embezzlement of the moneys of the company received by 
him, in the course of his agency, as embezzlement is defined in 
Sec. 1,944 R. S., 1881, it is no defense that such agent had not 
complied with the requirements of Sec. 3,765 R. S. 1881, in.re- 
gard to his agency, and had therefore received such moneys for 
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the company, upon an illegal consideration and in the transac- 
tion of an unlawful business. 


State of Indiana vs. Turney. 
Rep’d Jour’l, p. 238. 


APPLICATION. 


§ 32. Lire.— Effect of Signing.—Acceptance of Policy.—By 
signing an application for accepting a policy of life insurance, a 
_ party must be held to have had notice of and to have agreed to 
the terms and conditions contained in the application and the 


policy. : 
Grace vs. Adams, 100 Mass., 505. 
Brown vs. Mass. Mutual Life Ins. Co. 
Rep’3 Jour’i, p 208. 


DESCRIPTION. 


§ 33. Fime.—Contained in —A policy insured two barns and 
certain articles “ contained therein,” and also a horse “ in barn 
or in fields.” Held, That the horse was insured, although ina 
. barn not one of those specified. 


Barracliffe vs. Trade Ins. Co. 
Rep’d Jour’l, p. 190. 


EVIDENCE. 


§ 34. Fimr.—Statement of Agent.—Evidence tending to show 
the effect on the plaintiff's mind of the statements of the agent, 


and not what was said by the agent, is properly excluded. 
McIntyre vs. Mich. State Ins. Co. 


Rep’d Jour’l, p. 216. Micu, 8.0 
e : 


EXPENSES. 


§ 35. Fime.— For Collecting Insurance M neys.—Letters as Evis 
dence.—A claimed insurance moneys held by B. Held, That B 
was entitled to allowance for expenses in collecting the money if 
reasonably necessary. Held, That the exclusion of letters show- 
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ing such necessity where the contents were substantially shown, 
was not sufficient ground for reversal. 


Long vs. Steiger, 8 Tex., 460; Payne vs. Brenham, 16 Tex., 364; Stoner 
vs. Garvin, 22 Tex., 9; Shannon vs. Taylor, 16 Tex, 413. 


Locket vs. Lee. 
Rep’d Jour’l, p. 240, 


INSURABLE INTEREST. 


$36. Fine.— Of Husband in Wife's Property.— Measure of 
Damages.— Nur-disclosure of Interest.—A husband, who with his 
wife is in the possession and enjoyment of her personalty, has 
an insurable interest therein. A husband, who with his wife is in 
the occupation and enjoyment:of her real estate, in which he has 
also an inchoate right of courtesy, has an. insurable interest 


therein. ‘ 


Cranfurd et al. vs. Lucena, 3 B. & P., 74; 5 B. & P., 269, 1 Taunt., 325; 
Wilson vs. Jones, L. R., 2 Ex., 139 ; Herkimer vs. Rice, 27 N. Y., 163; 
Hancox vs. Ins. Co., 3 Sumner, 132 ; Hooper vs. Robinson, 98 U. S., 528; 
Petrie vs. State, 6 Vroom, 64; Ross vs. Adams, 4 Dutch. 160; Porch vs. 
Fries, 3 C. E, G., 204; Goulstom vs, Royal Ins, Co., 1 F. & F., 276; 
Clarke vs. Firemen’s Ins. Co., 18 La., 431; Cohn vs. Virginia Ins. Co., 
3 Hughes, 272; Agricultural Ins. Co. vs. Montague, 38 Mich., 548 ; Frank- 
- lin Ins. Co. vs. Drake, 2 B. Mon., 47; Merrett vs. Ins. Co., 42 Iowa, 11; 
Harris vs. Ins. Co., 50 Pa, St., 342 ; Mut. Ins. Co. vs. Deale, 18 Md., 26, 
and American Central Ins. Go. vs. McLarrathan, 11 Kans., 553. 


The amount to be recovered on a policy of fire insurance will 
depend, not on the loss happening to the individual interest of 
the assured, but on the damage accruing to whatever interests 
are covered by the policy, so faras the assured represents those 
interests, whether as his own, or by the precedent authority or 
‘subsequent ratification of others. A husband, having in his own 
name and with his wife’s authority insured real and personal 
property situated as’above mentioned, by a policy whose terms 
evinced «an intention to insure the entire ownership, is entitled to 
recover for the whole loss not exceeding the amount insured. 
The fact that the particular interest of the assured is not dis- 
closed will not invalidate the contract, in the absence of express 
provision to that effect. 
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Waring vs. Ins. Co,, 45 N. Y., 606; Strong vs. Manuf. Ins. Co., 10 
Pick., 40 ; Marts vs. Cumberland Ins. Co., 15 Vroom, 478; Ins. Co. vs. 
Chase, 5 Wall., 509 ; Waters vs. Assurance Co, 5 E. & B., 870; Merrett 
vs. Farmer's Ins. Co., 42 Iowa, 11 (Ins. Cc. vs. Woodruff, 2 Dutch, 541; 
Franklin Ins, Co. vs. Martin, 11 V., 568; May on Ins., 3 284). 


Barracliffe vs. Trade Ins, Co. 


INTEMPERANCE. 


$37. Lire.— False Answer, in Application — Impairment of 
Health.—Intoxicating Liqucrs.—Physician’s Certificate as Evidence. 
—An untrue answer to a question in the application regarding 
the use of intoxicating liquors will avoid the policy where the 
application is part of the contract. The policy provides that if 
the insured should become so far intemperate as to impair his 
health, it should be void. The attending physician certified that 
he was in the habit of using stimulants and tobacco, and proba- 
bly they impaired his health. Held, That while the certificate 
must not be taken as evidence of the truth of the fact stated, it 
is a suggestion entitled to weight in considering the justification 
of resistance by the company. A substantially untrue answer 
where the application is part of the policy is a breach of war- 
ranty which avoids the policy. It is of no consequence whether 
the question be material or not. The condition that, if the in- 
sured should become so far intemperate as to impair his health, 
the policy would be void, isa condition subsequent whose breach 
involves a forfeiture. Delirium tremens from intemperance 
would amount to a forfeiture. Impairment of health is to be 
taken in its ordinary sense, and need not be permanent. Ha- 
bitual intemperance is not necessary, so long as his health is im- 
paired. If death resulted wholly or partly from the use of 
intoxicating liquors, the policy is void. 

Davey vs. Aina Life Ins. Co. 

Rep’d Jour’), p. 200. 


LIMITATION. 


§ 38. Fire.—What will not Avoid.—Where suit is brought 
against an insurance company after twelve months from the loss . 
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(the limit fixed in the contract of insurance), it will not avail in 
order to avoid this limitation that previous suits brought in the 
proper time, but in courts not having jurisdiction, were brought 
in good faith. : 

Arthur vs. Homestead Fire Ins. Co., 78 N. Y., 462; Riddlesbarger vs. 
Hartford Ins. Oo., 7 Wall., 386. 


McIntyre vs. Michigan State Ins. Co. 


PRACTICE. 


§ 39. Finz.— Exceplion.—Re-opening of Case.—An exception to a 
refusal to nonsuit a plaintiff at the trial after his evidence is in, 
which does not disclose the grounds of the motion, is not entitled 
to consideration on error. 

Donnelly vs. State, 2 Dutch., 463, 511; Associates vs. Davidson, 5 Dutch., 
415, 418; Allaire vs. Allaire, 10 Vroom, 113. 

Whether a plaintiff, after resting, shall be allowed to re-open 
his case and produce further testimony, is a matter addressed to 
the discretion of the trial court, whose action thereon cannot be 
reviewed by writ of error. 

State vs. Fox, 1 Dutch., 566, 602. 


Barracliffe vs. Trade Ins. Co. 


—£33 


§ 40. Fire.—Exception to Charge.—An exception to the charge 
of the court stands upon the ground intended when it was taken. 
An exception to an erroneous instruction to the jury will be 
treated as waived, unless, when taken, it is so stated that the 
ground of it can be understood. 


Moore vs. Ross, 11 N. H., 547, 557; McConihe vs. Sawyer, 12 N. H., 396; 
Whipple vs. Stevens, 22 N. H., 219; Hayward vs. Bath, 38 N. H., 179; 
Heath vs. Heath, 58 N. H., 292; Ford vs. Monroe, 20 Wend., 210. 


Haines vs. Republic F. Ins. Co. 
Rep’d Jour’l, p. 172. N. H.S C. 


‘§ 41. Lire.—Motion for Nonsuit.—A motion for a nonsuit, not 
made until the evidence is closed on both sides, and not objected 
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to by the plaintiff on that ground, will be regarded as seasonably 
made. 


Pillsburg vs. Pillsburg, 20 N. H., 90; Fletcher vs. Thompson, 55 N. H., 
308; Oakes vs. Thornton, 28 N. H., 44. 


Brown vs. Mass. Mutual Life Ins. Co. 


PREMIUM. 


$42. Lire.— Acceptance of Receipt.—Authority of Agent to 
Waive Payment.—Premium Note in Hands of third Party not a. 
Payment to ihe Company.— A party accepting a receipt for 
money paid, which he knew he had not paid, cannot set it up as 
an estoppel against the party giving it. 

Baker vs. Ins. Co., 43 N. Y¥., 283; Sheldon vs. Atlantic Co., £6 N. Y.’ 
460; Pitt vs. Berkshire L. Ins. Co., 100 Mass., 500 ; Bergson vs. Builders 
Ins. Co., 38 Cal., 541. i 

In the absence of any express authority or ratification by the 
company, an insurance agent has no authority to waive payment 
of any part of the premium. 


Catoir vs. Ins. Co., 83 N. Y., 487; Hoffman vs. Ins. Co., 92 U.S., 161; 
Franklin L. Ins. Co. vs Sefton, 53 Ind., 880; Union Mut. L. Ins. Co. vs. 
McMillen, 24 Ohio State, 67; Meserau vs. Phoenix M. L. Ins. Co., 66 N. 
Y., 274; Davis vs. Mass. Mut. L. Ins. Co., 13 Blatchf., 462 ; How vs. 
Union Mut. Ins. Co., 80 N. Y., 32. 

Where, by the terms of a policy of life insurance, it is pro- 
vided that no agent shall make any contract binding the com- 
pany, or alter or change any condition of the policy, an agent 
cannot bind the company by accepting less than the whole of a 
premium in payment of it, against an express stipulation in the 
policy that the advance premium should be paid during the life- 
time of the assured. A principal cannot be held responsible for 
acts of his agent beyond the apparent scope of his authority, 
which he has never ratified, and of which he has never had any 
actual knowledge. 


Franklin Ins. Co. vs. Sefton, 53 Ind., 380; Koelges vs. Guard. L. Ins. Co., 
2 Lans., 480 ; Bouton vs. Am. Mut. L. Ins. Cr., 25 Conn., 542. 


A business arrangement between the company and its agents, 
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by which it charged the advance premiums to them when it is- 
sued the policies, is not a payment of the premiums, in the ab- 
sence of any understanding between the agents and the assured 
that it should be considered as a payment. 

Buffum vs Fayette M. F. I. Co., 3 Allen, 360; Hoyt vs. Mutual Benefit 
Life Ins. Co., 98 Mass., 539 ; Acey vs. Fernie, 7 Mee & W., 101. 

A premium note is not delivered, so as to bind the company, 
while it is held in the hands of a third party, to whom the as- 
sured gave it to carry to the agent. 


Lewis vs. Phonix M. L. I. Co., 44 Conn., 72 ; Markey vs. Ins. Co., 118 
Mass, 178. 


Brown ve. Mass. Mut. Life Ins. Co. 


§43. Lire.— No: -payment as Waiver of Proofs and Notice.—Oc- 
casional Payments after due as a Waiver.— Nox-payment of Note.— 
Treatment of Notes under Muss. Non-forfeiture Law.—The declara- 
tion of a life insurance company, having notice of the death of 


the assured, that the policy was forfeited by a failure to pay the 
premium when due, and making no objection to the want of 
formal notice and proof of death, is evidence of a waiver of the 
provision in the policy requiring due notice and proof of death 
within a given time. 


Goodwin vs. Life Ins. Co., 73 N. Y., 480. 


The agreement that the policy should cease and determine on 
a failure to pay a premium, or a note given for a premium, was 
one which could only be avoided by a new contract omitting the 
condition, or by a waiver of the condition. Non-payment at the 
day involved absolute forfeiture. 

New York Life Ins. Co. vs. Statham et al., 93 U. S., 24, 31. 

The renewal of the policy by the payment of an annual pre- 
mium was nota new contract changing or waiving the terms of 
the policy. It was an acknowledgment of the receint of the an- 
nual premium according to the terms of the policy, and left its 
conditions unimpaired. 


Howell vs. Knickerbocker Life Ins. Co., 19 Abb. Pr. Rep., 217; Patch 
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vs. Phoenix Ins. Co., 44 Vt., 481; Robert vs. New England Life Ins. Co., 1 
Dis. (0.) 355. : 

The occasional payments of premiums and notes given for 
premiums, after due, and consequent renewals of the policy by 
the company, are not a waiver as to premiums subsequently due, 
of the stipulation in the policy making a failure to pay any pre- 
mnium or premium note when due a condition of forfeiture of the 
policy. 

Thompson vs. Knickerbocker Life Ins, Co., U. S. Cir. Ct., So, Dist. Ala., 


1876; 3 Am. L. T. Rep., 370; Mutual Benefit Ins. Co. vs. French, 2 Cin. 
Sup. C. Rep., 321; Roehner vs. Knickerbocker Life Ins. Co., 4 Daly, 512. 


Where the annual premium is paid partly in cash and partly by 
a note payable before the end of the year, and a receipt renewing 
the policy for a year is given, the policy is forfeited when the 
note is due, on a failure to pay it at that time. 


Foster vs. Hill, 86 N. H., 526: Pitt vs. Berkshire Life Ins.Co., 100 Mass,, 
500. 


Under the non-forfeiture law of Massachusetts (Gen. Sts. of 


Mass., c. 186), providing for extending life insurance policies 
(otherwise forfeited for non-payment of a premium) by the net 
value of the policy as a single premium, all unpaid notes given 
for annual premiums, including those for the part of the year 
subsequent to the forfeiture, are deducted in determining the net 
value of the policy. 


Bigelow vs. State Mut. Life Ass’n. 


Marston vs, Mass, Mutual Life Ins. Co. 
Rap’d Jour’l, p. 221. 


PREMIUM NOTE. 


§ 44. Fine.— When Due and Suable.—As between the maker 
and payee of a note not made payable at any place, no demand 
for payment upon the former at maturity is necessary to make 
the note due and suable ; the maker must seek out the holder, 
the necessity of demand being only in case of indorsers, whom the 
law favors so far as to require some preliminary effort to get pay- 
ment from the party primarily liable. Where sucha note is 
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given in payment of the premiums on an insurance policy, mere 
non-payment is default. 


Thompson vs. Ins. Co., 104 U. S., 252. 


McIntyre vs. Michigan State Ins. Oo. 
—$34 


§45. Fime.—IVhere Non-Payment is no Defense—In a suit 
upon a policy of insurance, it is no defense that the plaintiff 
failed to pay when due, a time note given to the insurer for the 
premium, there being nothing in the contract making actual pay- 
ment a condition precedent to the validity of the policy, or de- 
fault in payment a cause of forfeiture. The policy reserved to 
each party the right to cancel it, but as neither exercised the 
right, it remained in force. 


McAlister vs. New England Ins. Co., 101 Mass., 558; Trustees vs. Brook- 
lyn Ins. Co., 19 N. Y., 305. 


Barracliffe cs. Trade Ins, Co. 


REMOVAL. 


§ 46. Fime.—From State to Federal Court.—Suits may be re- 
moved from a State to a Federal court under the Congressional 
act of 1875, which could not have been originally begun in the 
Federal court. 


Citing Green vs. Custard, 23 How., 484; City of Lexington vs. Butler, 
14 Wall, 282. 


Claflin vs. Ins. Co’s. 
Rep’d Jour’l, p. 177. 


§ 47. Live-stock.—Of Animals.—The constitution of a mu- 
tual live-stock insurance company provided that its business 
should be confined to certain counties. Held, That the removal 
of certain animals, belonging to the said counties and insured in 
said company, to another county for the purpose of sale was not 
a violation of the constitution. 


Coventry Mutual Live-stock Ins, Ass’n vs. Evans, 
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REPRESENTATION. 


§ 48. Fire.—False Statements as to Title and Interest in Proofs 
of Loss.—Inient to Deceive.—The plaintiff, in his examination by 
the companies touching his loss, swore and subscribed to alleged 
false statements concerning the manner of his purchase of the 
stock. Held, That false statements knowingly made touching 
questions of title and interest were material, and would work a 
forfeiture. Held, That it would make no difference whether the 
company was actually prejudiced or not, nor whether the decep- 
tion was made without intent to prejudice the company but 
simply to be consistent with false statements previously made to 
a mercantile ‘agency. The law will presume an intention to de- 
ceive where false statements are knowingly made about material 
or relevant matters of inquiry. 

Lord vs. Goddard, 13 How., 198 ; Hammatt vs. Emerson, 27 Maine, 308, 
826 ; Foster vs. Charles, 7 Bing., 105; Polhill vs. Walter, 3 Barn. & Ad., 
114; Sleeper vs. Ins. Co., 56 N. H., 401 ; Leach vs. Republic Ins. Co., 58 
N. H., 245. 


Claflin rs. Ins. Co’s. 


TITLE. 


§ 49 Fire.—ZJn Buildings Reserved after Sale of Land.—Mis- 
representation.— Measure of Damages. — The policy was upon 
buildings with no specific representations or inquiry as to title of 
land. The insured conveyed the land, reserving the buildings, 
provided they were removed at a certain date. They were 
burned before the date. Held, That the insured was not bound 
to disclose the change of title, because a previous policy had 
been held from the same company when he owned the lands, 

Commonwealth vs. Hide and Leather Ins. Co., 112 Mass., 136; Fowle vs, 
Springfield Ins. Co., 122 Mass., 191; Welsh vs. Philadelphia Fire Ass’n, 127 
Mass., 383. 

Held, That a failure to communicate facts about which there 
was no inquiry, was not misrepresentation or fraud. Held, That 
the contract was unambiguous and the minds of the parties had 
fully met. eld, That the value of the buildings as subject to 
removal would be no fair test of the measure of damages. The 
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true rule is the sum required to replace the buildings in the con- 
dition in which they were, regardless of removal. 

King vs. State Mutual Fire Ins. Co., 7 Cush., 1; Suffolk Fire Ins. Co. vs. 
Boyden, 9 Allen, 123; Foster vs. Equitable Mut. Fire Ins. Co., 2 Gray, 216; 


Laurent vs. Chatham Fire Ins. Co., 1 Hall’s N. Y. Rep., 41; 3 Kent Com- 
mentaries, 376. 


Washington Mills Emery Co. vs. Weymouth & Braintree Mut. F. Ins. Co. 
Rep’d Jour}, p. 225. Mass, 8. J. OC. 


TITLE. 


§ 50. Lirr.— To Fund in case of Benevolent Society.— The 
certificate of a benevolent society provided that the sum should 
be paid to “his wife and children.” Hel, That the fund was 
no part of his estate, and the statute of distribution did not ap- 
ply. The money should be divided equally among his wife 
and three children, each receiving one fourth. Held, That a 
child by a former marriage, from which the father had obtained a 
divorce, was entitled to share. 

Hamilton vs. Pitcher, 53 Mo., 334, 336. 


Felix vs. Ancient Order of United Workmen. 
Rep’d Jour’l, p. 231, ° 


ERRATUM. 


In the February number of this Journal, in the case of Farmers’ 
Insurance Company vs. Williams, the name of the soliciting agent 
was incorrectly stated as Kemer. We are informed that Albertson 
was the name of the party procuring the application.—£d. Ins. L. J. 
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REPORT OF DECISIONS 


KENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN ‘THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF NEW HAMPSHIRE. 


HAINES 
vs. 


THE REPUBLIC FIRE INS. CO.* 


An exception to the charge of the court stands upon the ground intended when 
it was taken. 


An exception to an erroneous instruction to the jury will be treated as waived, 
unless, when taken, it is so stated that the ground of it can be understood. 


Assumpsit, on a policy of insurance. The evidence tended to show 
that the application was taken by one Page, who was employed by 
Webster, Morrill & Co., the defendants’ agents, to solicit insurance 
for them, and give them information as to proposed risks, and that 
he received a commission on the premiums on policies issued on risks 
obtained by him. The defense was, that there was a fraudulent over- 
valuation of the property. The plaintiff claimed that Page was the 
defendants’ agent, and that they were bound by his knowledge of 
the condition of the property. 

On this branch of the case, the court instructed the jury as to the 
duties of agents and how far their acts were binding on the company, 
“@¥rom advancecheetsof69N.H. 2=2=2 





174 Report of Decisions. | March, 


and called their attention to the provisions of Gen. St., c. 159, and 
stated to the jury that there was no evidence that Page possessed the 
qualifications required by the statute for an agent. 

The plaintiff excepted to these instructions, but did not state the 
ground of exception. At the time the instructions were given and 
the exception was taken, the plaintiff's counsel were not aware that 
the statute referred to by the court had been repealed, and did not 
take the exception on that ground. 

Verdict for the defendants, and motion by the plaintiff for a new 
trial. 

S. B. Paar, Burrows & Jewext and Brinauaw, for the plaintiff. 

Putxam, Carpenter and Geores, for the defendants, 


Sraney, J. 


The only error in the instructions was as to the qualifications of 

agents; but this is not now open to the plaintiff. The exception was 
general. The point now taken was not known to or relied on by the 
counsel at the time the exception was taken. Exceptions must stand 
on the ground on which the party taking them intended they should 
stand when they were taken. But if, when taken, it was intended to 
rely on this point, it could not now avail the plaintiff, for the atten- 
tion of the court was not called to the point now relied on. When 
an exception is taken to instructions which are erroneous, upon a 
point which, if made known at the time, would have been rectified, 
the point must be stated, so that the court can understand the ground 
of objection, and have au opportunity to correct the error. If not 
stated, the exception will be regarded as waived. It would be unjust 
to allow a party to lie by and take tke chances of a verdict in his 
favor, and, if defeated, avail himself of an exception which might 
have been obviated if seasonably known. Moore vs. Ross, 11 N. H., 
647, 557; McConihe vs. Sawyer, 12 N. H., 396; Whipple vs. Stevens, 
22 N. H., 219; Hayward vs. Bath, 38 N. H., 179; Heath vs. Heath, 58 
N. H., 292; Ford vs. Monroe, 20 Wend., 210. 


Exception overruled. 


Crank, J., did not sit: the others concurred. 





Folsom vs. Orient Fire Ins. Co. 


SUPREME COURT OF NEW HAMPSHIRE. 


FOLSOM 
vs. 


ORIENT FIRE INS. CO.* 


A suit brought by F. on a policy of insurance, issued to him, payable in 
case of loss to B., as his interest may appear, may be maintained for the 
benefit of B. if he appears as plaintiff in interest, even though F. has no 
title to the property insured. 


Judgment may be rendered on a verdict for the plaintiff, in such a suit, for 
the benefit of B., if after verdict he appear as plaintiff in interest. 


Assumpsit, on a policy of insurance on the plaintiff's half interest 
in a dwelling-house and furniture therein and in a shed, “ loss if any 
payable to B., as his interest may appear.” The plaintiff had no 
legal title to the property insured at the time of the fire, nor when 
the policy was issued, though the deeds conveying the property from 
B. to him had been made and executed, but had not been delivered. 
The defendants’ agent knew the true state of the title. The defend- 
ants moved for a non-suit because the plaintiff had no title and no 
insurable interest in the property destroyed at the time of making 
the policy, nor at the time of the fire. 

Motion denied, and the defendants excepted. 

The plaintiff had a verdict which the defendants moved to set 
aside. 

Sronz and Barnarp, for the Defendants. 

Hisparp and Wutrrxe, for the Plaintiff. 


Srantey, J. 
The policy was, in terms, “payable in case of loss to B., as his 


* From advance sheets of 59 N. H. 
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interest may appear.” The defendants had full knowledge of the 
state of the title. With that knowledge they issued the policy and 
received the premium therefor. At the time of the fire the whole 
title was in B. On these facts the action may be maintained in the 
plaintiff's name for the benefit of B., and, if he shall elect to come in 
and prosecute this suit as plaintiff in interest, there may be judgment 
on the verdict. Gen. St., c. 207, §§ 8 and 9. 

Stebbins vs. Ins. Co., post. Whether the suit could be maintained 
in the name of B. (Martin vs. F. F. Ins. Co., 9 Vroom, 140; Bailey 
vs. N. E. M. L. Ins. Co, 19 Am. Rep. 329 and x.) is a question we 
need not consider. 


Case discharged. 


Foster, J., did not sit; the others concurred, 
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SUPREME COURT OF THE UNITED STATES. 
Ocrosrr Trrm, 1883. 


Ia Error to the Circuit Court of the United Statcs for the District 
of Minnesota, 


CLAFLIN 
Ux. 
INSURANCE COMPANIES.* 


Suits may be removed from a State to a Federal court under the Congressional 
Act of 1875, which could not have been originally begun in the Federal 
court. 

The plaintiff, in his examination by the companies touching his loss, swore and 
subscribed to alleged false statements concerning the manner of his pur- 
chase of the stock. 

Weld, That false statements knowingly made touching questions of title and 
interest were material, and would work a forfeiture. 

Held, That it would make no difference whether the company was actually 
prejudiced or not, nor whether the deception was mace without intent to 
prejudice the company but simply to be consistent with false statements 
previously made to a mercantile agency. 

The law will presume an intention to deceive where false statements are know- 
ingly made about material or relevant matters of inquiry. 


Martrtuews, J. 
These actions were tried in the court below at the same time, be- 
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fore the same jury, and, by stipulation of parties, were heard in this 
court upon one record, the issues and questions in them respectively 
being the same. 

They were originally commenced in the district court of the State 
of Minnesota for the County of Ramsey, the plaintitfs in error being 
plaintiffs below. The suits were founded on policies of insurance 
against fire issued by the several defendants upon a stock of dry 
goods in St. Paul to Frances E. Barritt, who having sold the property 
insured to William Murphy, assigned to him, for his benefit, the 
several policies of insurance with the assent of the insurance compa- 
nies, the defendants. After the loss, Murphy assigued the policies of 
insurance and his claims under the same, for value, to the plaintiffs 
in error, who brought suit thereon on February 11th, 1878. On 
March 7th, 1878, the several defendants filed petitions for the removal 
of the causes to the circuit court of the United States, alleging that 
the plaintiffs were citizens of the State of New York, and the defend- 
ants, respectively, citizens of Massachusetts, or Missouri, or aliens, 
subjects of Great Britain, in the Dominion of Canada, being corpora- 
tions created by the laws of those governments respectively. The 
record does not show anything respecting the citizenship of Murphy, 
the pluintiff’s assignor, and it does not appear, therefore, whether, in 
case the assignment had not been made, he could have brought suit 
upon the policies of insurance against the defendants in the circuit 
court of the United States. No question concerning the jurisdiction 
of that court was made by counsel, either on the trial or in this court; 
but, after having been argued here at the bar on the merits, the 
doubt upon the right of the court below to entertain jurisdiction 
arose so seriously as in our opinion to require argument upon the 
point. That has now been submitted and considered, the conclusion 
we have reached requiring an affirmance of the jurisdiction. 

The question is whether, under the sec-nd section of the act of 
March 38, 1875, 18 St., 470, a suit of a civil nature, brought in a State 
court, where the matter in dispute exceeds the sum or value of five 
hundred dollars, and in which there is a controversy between citizens 
of different States, or between citizens of a State and foreign States, 
citizens, or subjects, may be removed into the circuit court, which 
suit, because it is founded ona contract in favor of an assignee, 
could not have been brought in the circuit court if no assignment 
had been made, not being the case of a promissory note, negotiable 
by the law merchant, or of a billof exchange. That section of the 
act is confined to the subject of removals of suits from the State to 
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the circuit courts, and expressly provides that where there is a con- 
troversy between citizens of different States, or between citizens of a 
State and aliens, the suit in which it arises may be removed by either 
party; while the first section, providing that the circuit courts shall 
have original cognizance of the same character of cases, concurrent 
with the courts of the several States, nevertheless declares that they 
shall not “have cognizance of any suit founded on contract in favor 
of an assignee, unless a suit might have been prosecuted in such court 
to recover thereon if no assignment had been made, except in cases 
of promissory notes negotiable by the law merchant, and bills of 
exchange.” 

The exception out of the jurisdiction, as to suits begun in the cir- 
cuit courts, contained in this clause, does not, by its terms, nor by 
the immediate context, apply to suits commenced in State courts and 
afterwards removed to the circuit courts; but, it is argued, that it 
must apply from the reason and necessity of the case. The ground 
of this argument is that no reason can be assigned for limiting the 
jurisdiction in suits first brought in the circuit courts, which does not 
apply equally to those removed into them from State courts; and 
that if the limitation is not applied to the latter the effect will be 
thereby to remove it from the former, by enabling parties, forbidden 
to commence their actions in the circuit court, to transfer them at 
will to that court, after first formally bringing them in a State court. 
Such, indeed, seems to be the result necessarily to be anticipated 
from this construction of the act, and the argument, ab anconvenienti, 
must be admitted to be cogent. 

An attempt to meet it is made by seeking to limit, by construction, 
the right of removal given by the second section to both parties, with- 
out qualification, to the defendant only in cases where, if exercised 
by the plaintiff, it would create jurisdiction in the circuit court in 
favor of an assignee whose assignor could not have sued in that court 
originally. This proposed construction is based upon the words of 
the clause in the first section of the act which forbids the circuit court 
to take cognizance of any suit founded on contract in favor of an 
assignee, which, it is argued, may be taken to mean that when the 
jurisdiction is invoked by the defendant, by a removal from the State 
court, it cannot be deemed to be exerted in favor of the assignee, but 
rather in favor of the adverse party. But this, we think, is a refine- 
ment upon the language of the clause not justified by its natural im- 
port, nor by admitted rules of interpretation. The words “in favor 
of an assignee” were evidently used, not to distinguish between the 
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plaintiff and the defendant in the suit, but between the assignee and 
his assignor, so as not to give the favor to the former of bringing a 
suit which wa; denied to the latter. 

The question, however, we think, is satisfactorily answered by re- 
curring to the state of the law as it existed under the judiciary act of 
1789, 1 Stat., 78, until the passage of the act of March 3, 1875. 

The 11th section of the judiciary act corresponds to the 1st section 
of the act of 1875, describing in similar terms the character of the 
suits of which the circuit courts should have original cognizance, and 
containing a similar excepticn out of that jurisdiction of suits “ to re- 
cover the contents of any promissory note cr other chose in action in 
favor of an assignee, unless a suit might have been prosecuted in such 
court to recover the said contents, if no assignment has been made, 
except in cases of foreign bills of exchange.” 

The 12th section of the act of 1789 corresponds to the second sec- 
tion of the act of 1875, limiting, however, the right to remove a suit 
begun in a State court to the defendant alone, where he is an alien, 
or a citizen of a State other than that where the suit has been brought, 
and of which the plaintiff is a citizen. 

It will be seen, therefore, on a comparison of the two statutes, that 
the chief differences between them are:— 

1. That the act of 1875 enlarges the original jurisdiction of circuit 
courts, based on the citizenship of the parties, to all cases of contro- 
versy between citizens of different States, and between citizens of a 
State and aliens, retaining substantially the same exception as to suits 
upon contracts brought by an assignee, when the assignee could not 
have sued in the circuit court, but not including negotiable paper; ang, 

2. That the act of 1875 gives to either party the right of removal 
from a State court to the circuit court, instead of confining it to the 
defendant. 

The exception, out of the original jurisdiction, as to assignees of 
non-negotiable contracts, occupies in both statutes the same relative 
- position, qualifying the provisions of the section in which it is con- 
tained, as to suits commenced in the Circuit Court, and not being 
found in, nor necessarily connected with, that regulating the removal 
of suits from the State courts. 

Under the judiciary act of 1789 the question was several times pre- 
sented to this court for decision, whether the exceptions in the 11th 
section of the act applied to the right of removal given in the 12th 
section, and was uniformly answered in the negative. The very 
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question arose directly in Green vs. Custard, 23 How., 484. Mr. 
Justice Grier, delivering the opinion of the court, sai1:— 

“Tf Green had been a citizen of Texas, and Custard had claimed a 
right as indorsee of a citizen of Texas to bring his suit in the courts 
of the United States because he (Custard) was a citizen of another 
State, the case would have occurred which is included in the proviso 
to the 11th section of the act, which restrains the jurisdiction of the 
court. But the United States court had jurisdiction of this case by 
virtue of the 12th section. It is a right plainly conferred on Green, 
a citizen of Massachusetts, when sued by a citizen of Texas in a 
State court of Texas, no matter what the cause of action may be, 
provided it demand over five hundred dollars. The exception of 
the 11th section could have no possible application to the case.” 
The same c nclusion was reached in Bushnell vs. Kennedy, 9 Wall., 
387, in which, however, the prior decision in Green vs. Custard does 
not appear to have been mentione1 by counsel or court. 

This was the established law at the time of the passage of the act 
of March 2d, 1867 (14 Stat., 558), known as the Local Prejudice 
Removal Act, which for the first time conferred upon a plaintiff as 
well as the defendant the right to remove a suit brought by him in a 
State court, when the controversy was between a citizen of the State 
where the suit was brought and a citizen of another State, upon 
making and filing an affidavit that he had reason to and did believe 
that, from prejudice or local influence, he would not be able to obtain 
justice in such State court. The case of the city of Lexington vs. 
Butler, 14 Wall., 282, was removed by the plaintiff in the action, 
under this act, from the State court to the Circuit Court. The ques- 
tion of jurisdiction was raised on the ground that the suit, which 
was founced on interest coupons attached to bonds issued by the 
city of Lexington and payable to bearer, could not have been brought 
in the Circuit Court on account of the restricticn contained in the 
11th section of the judiciary act. It was decided, however, that the 
case was not within that exception—the holder of such an instrument 
not being an assignee, within the meaning of the act. But the court 
went further, and, speaking through Mr. Justice Clifford, said: 
“Suppose, however, the rule is otherwise, still the objection must be 
overruled, as the suit was not originally commenced in the Circuit 
Court. Suits may properly be removed from a State court into the 
Cireuit Court in cases where the jurisdiction of the Circuit Court, if 
the suit had been originally commenced there, could not have been 
sustained, as the 12th section of the judiciary act does not contain 
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any such restriction as that contained in the 11th section of the act 
defining the original jurisdiction of the Circuit Courts. Since the 
decision in the case of Bushnell vs. Kennedy, 9 Wall., 387, all doubt 
upon the subject is removed, as it is there expressly determined that 
the restriction incorporated in the 11th section of the judiciary act 
‘has no application to cases removed into the Circuit Court from a 
State court;’ and it is quite clear that the same rule must be applied 
in the construction of the subsequent acts of Congress extending 
that privilege to other sections not embraced in the 12th section of 
the judiciary act.” 

By this construction of the act of 1867 it was placed within the 
power of a plaintiff, on filing the requisite affidavit, to transfer from 
the State court to the Circuit Court a suit which he could not have 
commenced in it, the precise objection which is made the construction 
now given to the second section of the act of 1875. 

It was in contemplation of these previous statutes, and of the 
judicial decisions construing them, that Congress passed the act of 
1875, giving to plaintiffs as well as defendants unrestrained liberty 
to remove the cases specified in the second section from a State 
court to a Circuit Court, and we are bound to presume in full view 
and upon consideration of the very inconveniences which are now 
relied on as the ground for limiting the right of removal by force of 
the restrictive clause in the first section of the act. 

In our opinion this is not admissible. We are bound to take the 
words of the law in their usual, ordinary, literal meaning, and to 
construe the two provisions in the different sections in the same sense 
which, in previous statutes, had uniformly been given to them, end 
not invent a new application and relation of the two clauses without 
any indication whatever of any intention on the part of Congress to 
that effect. 

It was, perhaps, with foresight of possible practical inconveniences 
to result from the extension of the right of removal effected by the 
act of 1875, and in order to furnish means for preventing evasions 
of the limits of the jurisdiction of the courts of the United States 
under the forms of the law, that in the fifth section of the act it was 
provided, that if “it shall appear to the satisfaction of said Circuit 
Court, at any time after such suit has been brought or removed 
thereto, that such suit does not really and substantially involve 4 
suit or controversy properly within the jurisdiction of said Circuit 
Court, or that the parties to said suit have been improperly made or 
joined, either as plaintiffs or defendants, for the purpose of creating 
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a case cognizable or removable under this act, the said Circuit Court 
shall proceed no farther therein, but shall dismiss the suit or remand 
it to the court from which it was removed, as justice may require.” 
However that may be, we cannot, on the mere ground of a policy of 
convenience, change the settled rules of construction according to 
which for so long a period these and similar statutes have been 
administered. 

The question of jurisdiction having been thus answered in the 
affirmative, it becomes necessary to consider the errors assigned upon 
the rulings of the court at the trial. These appear from a bill of 
exceptions and a certificate of division of opinion between the judges 
before whom the trial was had, and which, to understand the 
exceptions, it is necessary to set out in full. It is as followe:— 

“These causes, having been duly ordered to be tried before the 
same jury by the court, came on for trial before the Hon. Samuel F. 
Miller and the Hun. Rensselaer R. Nelson, judges of said court, pre- 
siding at said trial, at a general term thereof begun and held at St. 
Paul, Minn., on the third Monday in June, A. D. 1880. 

“The respective causes were brought by the plaintiffs on certain 
policies of insurance bearing date as follows: That of the Common- 
wealth Insurance Company, of Boston, bearing date of 11th of 
January, 1877; that of the Western Assurance Company of Toronto, 
Canada, bearing date of 27th of December, 1876; and that of tke 
Franklin Insurance Company, of St. Louis, bearing date of 29th of 
December, 1876, the two latter being for $5,000 each, and the former 
for $2,500, insuring one Frances E. Barritt against loss or damage 
by fire on her stock of dry goods or other merchandise pertaining to 
her business, contained in the three-storied store, metal-roofed 
building, situated No. 37 East Third street, St. Paul, Minn., for a 
period of three months after their respective dates, with the conditicen 
that $35,000 other insurance shall be allowed. The respective policies 
were assigned by Frances E. Barritt, the assured, to one William 
Murphy on the 7th day of February, 1877, with the consent and 
approval of the respective companies. 

“On the 25th day of February, 1877, said stock of goods was 
damaged by fire to the amount of $11,804.72, as found and deter- 
mined by the arbitrators appointed by the assured and the respective 
‘Oo upanies. The policy of the Western Assurance Company of Toronto, 
Canada, contained, among other things, the following provision: 
‘The agsured shall, if required, submit to an examination or exam- 
inations under oath by any person appointed by the company, und 
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subscribe thereto when the same is reduced to writing,’ and also ‘ all 
fraud or attempt at fraud, by false swearing or otherwise, shall for- 
feit all claim on this company, and be a perpetual bar to any 
recovery under this policy.’ 

“That of the Franklin Insurance Company of St. Louis contained, 
among others, the following provision, viz.: ‘And the insured shall, if 
required, submit to an examination under oath, by the agent or 
attorney of this company, and answer all questions touching his, her 
or their knowledge of anything relating to such loss or damage, or to 
their claim thereupon, and subscribe such examination, the same 
being reduced to writing; and the further provision, to wit: ‘All 
fraud or false swearing shall cause a forfeiture of all claims on the 
insurers, and shall be a full bar to all remedies against the insurer 
on the policy;’ that of the defendant, the Commonwealth Insurance 
Company of Boston, contained, among others, the following pro- 
vision, to wit: ‘All fraud, or attempt at fraud, by false swearing or 
otherwise, shall cause a forfeiture of all claims on this company 
u ler this policy;’ and the further provision, viz.: ‘The assured shall, 
if required, submit to an examination or examinations, under oath, 
by any person appointed by the company, and subscribe to such 
examinations when reduced to writing.’ 

“Upon the trial of said causes there was evidence tending to 
show that the respective defendants required the assured, William 
Murphy, to appear before their appointed agent and submit to an 
examination under oath, and answer all questions touching his 
knowledge of anything relating to such loss or damage and his 
claim thereupon, and to subscribe such examination, the same being 
reduced to writing, which the said Murphy did, as required, and 
that upon said examination the question of the ownership of said 
goods by said Murphy was made by the defendants, and said Murphy 
’ examined at length upon the same, and he answered certain ques- 
tions relating to the manner in which he paid one Fr: nces E. Parritt 
for said stock at the time of his alleged purchase thereof falsely, 
and there was evidence tending to show that he answered thus with 
no purpose to deceive and defraud the insurance companies, but for 
the purpose of showing himself, upon the examination, consistent 
with a statement that he had made about it a day or two subsequent 
to the purchase of said stock to R. G. Dun & Co.’s commercial 
agency at St. Paul, Minnesota, with a view of obtaining a largo 
credit in Eastern cities. There was evidence tending to show that 
on the 9th day of February, 1877, said William Murphy went to said 
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agency and reported that he had bought the stock of Frances E. 
Barritt for $35,484.20 ; that he paid for the same in cash and securi- 
ties, and plaintiffs claimed that if the false statements were made to 
the agents of the insurance company upon examination, even though 
made upon a material question without intent to deceive or defraud 
the insurance companies, it would not prevent a recovery upon tho 
policies, and requested the court upon that point to charge as fol- 
fows: ‘If you find from the evidence that any incorrect statements 
made by William Murphy upon his examination were made for the 
purpose of protecting himself against the statements made by him 
to the commercial agency for the purpose of obtaining more credit 
than he was actually entitled to, and not for the purpose of deceiving 
and defrauding the defendants, then such statements constitute no 
defense to this action,’ and also, ‘No false statements made by Mur- 
phy on his examination, under oath or otherwise, constitute a de- 
fense to this action, unless the same were made upon material issues 
between him and the defendants, and unless you are satisfied from 
the evidence that Mr. Murphy made them knowingly and willfully, 
with intent thereby to deceive and defraud the defendants.’ 

“The court (his honor Judge Miller addressing the :ury) refused 
to give said instructions, but told the jury in its charge that the said 
questions relating to the manner in which Mr. Murphy paid said 
Frances E. Barritt for said stock at the time of his alleged purchase 
thereof were upon a material point, upon which the defendants had 
aright to interrogate Mr. Murphy, and were material questions, to 
which they had a right to true answers from Murphy in said exam- 
inations, and upon the point in controversy upon which the said in- 
structions were asked, charged the jury as follows, to wit: ‘It is 
said here, and the point is urged with a good deal of force, that un- 
less Mr. Murphy made these false statements, if they were false, and 
it is conceded that they were false, with the intent to deceive and 
defraud these corporations, and if he made them with the intent to 
deceive and defraud some one else, that it is immaterial to this issue. 
I don’t think that is the law. I don’t think it was necessary in order 
to avoid the policy that the statements made by Mr. Murphy should 
have been solely, or even partly, with a view to get money wrong- 
fully out of the companies ; however, that is a point I wish to draw 
your attention to. If these statements had been whclly immaterial, 
that doctrine may be right ; if it was a matter that the company had 
no right to inquire into or interrogate him about, if he did swear 
falsely and intend to deceive some one else, that does not interfere 
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with the policy ; but these companies had a right to have from him 
the truth about every matter that was material as evidence to show 
whether he owned the goods or not ; they had a right to have the 
truth from him whatever his intentions might have been, that is, as 
far as the truth was material; and so far as his testimony before the 
notary had a tendency to mislead the companies on an important 
matter, it was false swearing and false testimony within the meaning 
of the policy, and would avoid the policy. If he stated that which 
was intended for their action, and which would probably influence 
their action, and these statements were false, then he swore falsely 
within the meaning of the policy, though he didn’t intend to cheat 
them, but intended to cheat somebody else, for, without looking to 
his motives, the company had aright to an honest statement from 
him to all questions that went to show whether he was the owner of 
these goods cr not.’ 

“To which refusals to charge as requested, and to said charge as 
given, plaintiffs’ counsel thereupon duly excepted, and, after the 
rendition of the verdict for the defendants, moved for a new trial on 
account thereof, and said motion was duly argued by John B. San- 
born, Esq., counsel for the plaintiff, and Cushman K. Davis, Esq., 
counsel for the defendant, and after due consideration thereof the 
court denied the motion, and upon the question as to whether said 
instructions should be given to the jury as requested, or the jury in- 
structed as in the said charge of the court, the opinions of the said 
judges were opposed. 

“Whereupon, on motion of the plaintiffs, H. B. Claflin & Co., by 
counsel, that the points on which the disagreement hath happened 
may, during the term, be stated under the direction of the judges, 
and certified under the seal of the court to the Supreme Court to be 
finally decided. 

“It is ordered that the foregoing state of the evidence and cases, 
and the questions on which the disagreement of opinion hath hap- 
pened, which is made under the direction of the judges, be certified 
according to the request of the plaintiffs, by their counsel, and the 
law in that case made and provided.” 

It was set out in the answer and relied on as a defense that the 
policy of original insurance made to Frances E. Barritt had been 
fraudulently procured for her by one Joknson upon false representa- 
tions, greatly over-valuing the stock insured ; that Murphy received 
the assignment of the stock and policy with knowledge of the fraud, 
and that the pretended sale to him by Mrs. Barritt was without con-’ 
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sideration and merely colorable and fictitious ; that Murphy conse- 
quently never acquired or had any insurable interest in the stock and 
property insured ; that after the fire Murphy, in making proof of 
loss, stated under oath that the actual cash value of the property in- 
sured, at the time of the fire, amounted to $35,491.61, and that the 
same belonged to him ; that the property insured was injured to the 
amount of $26,827.06, and that of said amount $6,463.39 was the 
cost and value of goods totally destroyed, and $20,360.67 was the 
amount of the loss on that part of the stock damagcd but not de- 
stroyed, whereas in truth and in fact the cash value of the goods in- 
sured, at the time of the fire, did not exceed $18,000, and the total 
amount of the loss and damage thereto by fire did not exceed $5,- 
000, and that sa d goods did not belong to Murphy, as he well knew ; 
“that thereafter the said Murphy was examined under oath at the 
city of St. Paul, by an agent of the defendant, as provided in said 
policy, before J. D. O’Brien, Esq., and before R. B. Galusha, Esq., 
who were then and there respectively notaries public within and for 
the county of Ramsey, and in such examination the said Murphy 
did swear that he had purchased said stock from said Barritt, and 
that he was the sole owner thereof, and that no other person had 
any interest therein, and that he had fully paid for the same, each 
and every of which statements as to said purchase, ownership, inter-. 
est, payment and the manner thereof, were wholly false, as said Mur- 
phy well knew.” 

It is quite obvious that upon the issues, as made in the pleadings 
and actually tried, it was material to show what title and interest 
Murphy had at the time of the loss in the property insured. If he 
had no insurable interest, that certainly would have been a defense. 
The object of the provisions in the policies of insurance, requiring 
the insured to submit himself to an examination under oath, to be 
reduced to writing, was to enable the company to possess itself of all 
knowledge, and all information as to other sources and means of 
knowledge, in regard to the facts, material to their rights, to enable 
them to decide upon their obligations, and to protect them against 
false claims. And every interrogatory that was relevant and perti- 
nent in such an examination was material, in the sense that a true 
answer to it was of the substance of the obligation of the assured. A 
false answer as to any matter of fact, material to the inquiry~know- 
ingly and willfully made, with intent to deceive the insurer, would be 
fraudulent. If it accomplished its result, it would be a fraud effected; 
if it failed, it would bea fraud attempted. And if the matter were. 
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material and the statement false, to the knowledge of the party mak- 
ing it, and willfully made, the intention to deceive the insurer would 
be necessarily implied, for the law presumes every man to intend the 
natural consequences of his acts. No on2 can be permitted to say, 
in respect to his own statements upon a material matter, that he did 
not expect to be believed; and if they are knowingly false and will- 
fully made, the fact that they are material is proof of an attempted 
fraud, because their materialty, in the cye of the law, consists in their 
tendency to influence the conduct of the party who has an interest in 
them, and to whom they are addressed. “Fraud,” said Mr. Justice 
Catron, in Lord vs. Goddard, 13 How., 193, “ means an intention to 
deceive.” ‘ Where one,” said Shipley, Ch. J., in Hammatt vs. Emer- 
son, 27 Maine, 308-326, “has made a false representation, knowing 
it to be false, the law infers that he did so with an intention to de- 
ceive.” “Ifa person tells a falsehood, the natural and obvious con- 
sequence of which, if acted on, is injury to another, that is fraud in 
law.” Bosauquet, J., in Foster vs. Charles, 7 Bing., 105; Polhill vs. 
Walter, 3 Barn. & Ad., 114; Sleeper vs. Insurance Co., 56 N. H., 401; 
Leach vs. Republic Insurance Co., 58 N. H., 245. 

An attempt is made by counsel for the plaintiffs in error to distin- 
guish between matters that are material only as evidence and matters 
material to the contract and liability of the defendants in error there- 
under, and in argument the distinction is illustrated by the following 
statement :— 

“Where the question is as to the extent of the loss, and the as- 
sured knowingly exaggerates bis loss, and makes false statements 
concerning the same, his conduct must of necessity be held fraudu- 
lent, for he invites the company to take a false position, to assume 
new and unjust obligations, to pay a loss that has not been sustained 
and does not exist, to do that which will prejudice and damage the 
company. But if the assured had made a true statement of his actual 
loss, and then answered falsely, for personal reasons, as to the parties 
from whom he had purchased the goods, or the value of those pur- 
chased from a certain house, then there could be no fraud, because 
there could be no prejudice or damage. The questions would be 
material as evidence, but not material as to the rights and liabilities 
of the company.” 

But this position is untenable. The fact whether Murphy had an 
insurable interest in the merchandise covered by the policy was 
directly in issue between the parties. By the terms of the contract 
heewas bound to answer truly every question put to him that was 
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relevant to that inquiry. His answer to every question pertinent to 
that point was material, and made so by the contract, and because it 
was material as evidence; so that every false statement on that sub- 
ject, knowingly made, was intended to deceive and was fraudulent. 

And it does not detract from this conclusion to suppose that the 
purpose of Murphy in making these false statements was not to de- 
ceive and defraud the companies, as is stated in the bill of exceptions 
and certificate, but for the purpcse of preventing an exposure of the 
false statement previously made to the commercial agency in order 
to enhance his credit. The meaning of that we take to be simply 
this, that his motive for repeating the false statements to the insur- 
ance companies was to protect his own reputation for veracity, and 
that he would not have made them but for that cause. But what is 
that but that he was induced to make statements, lnown to be false, 
intended to deceive the insurance companies, lest they might dis- 
cover, and others through them, the falsity of his previous statements; 
in other words, that he attempted, by means of a fraud upon the 
companies, to protect his reputation and credit? In any view, there 
was a fraud attempted upon the insurers; and it is not lessened be- 
cause the motive that induced it was something in addition to the 
possible injury to them that it might work. The supposition pro- 
ceeds upon the very ground of the false statement of a material 
matter, knowingly and willfully made, with the intent to deceive the 
defendants in error; and it is no palliation of the fraud that Murphy 
did not mean thereby to prejudice them, but merely to promote his 
own personal interest in a matter not involved in the contract with 
them. By that contract the companies were entitled to know from 
him all the circumstances of his purchase of the property insured, in- 
cluding the amount of the price paid and in what manner payment 
was made; and false statements, willfully made under oath, intended 
to conceal the truth on these points, constituted an attempted fraud 
by false swearing which was a breach of the conditions of the policy, 
and constituted a bar to the recovery of the insurance. 

Such we understand to be the precise effect of the rulings of the 
justice presiding at the trial of the case in the court below, in refus- 
ing the requests to instruct the jury as asked by the plaintiffs in error, 
and in giving the instructions contained in the charge excepted to, 
and finding no error in them, the judgment is affirmed. 
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An exception to a refusal to nonsuit a plaintiff at the trial after his evidence 
is in, which does not disclose the grounds of the motion, is not entitled to 
consideration on error, 


Whether a plaintiff, after resting, shall be allowed to re-open his case and pro- 
duce further testimony, is a matter addressed to the discretion of the trial 
court, whose action thereon cannot be reviewed by writ of error. 

In a suit upon a policy of insurance, it is no defense that the plaintiff failed 
to pay, when due, a time note given to the insurer for the premium, there 
being nothing in the contract making actual payment a condition pre- 
cedent to the validity of the policy, or default in paymeut a cause of 
forfeiture. 

A husband, who with his wife is in the possession and enjoyment of her per- 
sonalty, hus an insurable interest therein. 

A husband, who with his wife is in the occupation and enjoyment of her real 
estate, in which he has also an inchoate right of courtesy, has an insurable 
interest therein. 

The amount to be recovered on a policy of fire insurance will depend, not on 
the loss happening to the individual interest of the assured, but on the 
damage accruing te whatever interests are covered by the policy, so far as 
the assured represents those interests, whether as his own, or by the pre- 
cedent authority or subsequent ratification of others. 


A husband, having in his own name and with his wife’s authority insured real 
and personal property situated as above mentioned, by a policy whose terms 
evinced an intention to insure the entire ownership, is entitled to recover 
for the whole loss not exceeding the amount insured. 

The fact that the particular interest of the assured is not disclosed will not 
invalidate the contract, in the absence of express provision to that 
effect. 
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A policy insured two barns and certain articles ‘contained therein,’ and 
also a horse ‘‘in barn or in fields.” 


Held, That the horse was insured, although in a barn not one of those 
specified. 


Mr. Ws. E. Porter, for Plaintiff. 
Mr. Bens. D. Sureve, for Defendanis. 


Drxon J. 

Upon a policy of fire insurance issued by the defendant to the 
plaintiff this action was brought in the Supreme Court, tried in the 
Cumberland Circuit, where the plaintiff obtained a verdict, and re- 
moved by writ of error to.this court. The assignments of error re- 
lied on all relate to exceptions taken at the trial. 

The first exception was for the refusal of the trial judge to nonsuit 
the plaintiff after his evidence was in. This exception is not in such 
form as to call for our judgment upon the refusal. The bill, after 
setting out the plaintiff's testimony, merely recites that the defendant 
moved for a non suit, which the court refused, reserving its decision 
as to the questions raised. What these questions were, or on what 
grounds the motion was based, the bill does not disclose. Bills of 
exception should specify the grounds of objection upon which they 
are founded or they may be treated by the Appellate Court as nuga- 
tory. Donnelly vs. State, 2 Dutch, 463, 511. A general objection is 
insufficient ; the bill must show that the precise point of which a re 
view is sought was made by the counsel, presented to the mind of 
the court, and decided before the bill was sealed. Associates vs. 
Davison, 5 Dutch, 415, 418; Allaire vs. Allaire, 10 Vroom, 112. Ifa 
party could obtain the reversal of a judgment because of a refusal 
to nonsuit, when he had not specified below the grounds of his 
motion, he might often prevail for reasons which, if stated at the 
trial, could readily have been obviated by the production of further 
evidence on behalf of the plaintiff Such a practice should not be 
countenanced. 

The seccnd exception is for the permission given the plaintiff, after 
resting, to re-open his case and introduce additional testimony. This 
matter was wholly within the discretion of the trial judge. State vs. 
Fox, 1 Dutch, 566, 602. 

The third exception is to the exclusion of evidence offered by the 
defendant to the effect that on the issuance of the policy the plaint- 
ift gave the defendant his n>te at three months for the premiums 
that after he had failed to pay it he’ was told by the de‘endant’s 
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agent that if he did not pay it by a certain day the company would 
cancel the policy, and that he did not pay it by that day. This was 
excluded for th> reason that it constituted no defense, the policy not 
having b2en in fact canceled and the note not having been returned, 
This ruling was correct. The giving of the note formed a valid con- 
sideration to support the obligation of the company, and there ig 
nothing in the terms of the policy to indicate that actual payment of 
the premium wa3 made a condition precedent to the defendant's lia- 
bility, or default in payment a cause of forfeiture. The policy re- 
served to each party the right to cancel it, but as neither exercised 
the right, it remained in force. McAlister vs. New England Ins. Co., 
101 Mass., 558 ; Trustees vs. Brooklyn Ins. Co., 19 N. Y., 305. 

The fourth exception is to the charge of the judge that the plaint- 
iff had an insurable interest in the property, and could recover for 
the whole damage occasioned by the fire, not exceeding the amount 
of the insurance. 

The property insured consisted of the buildings and stock upon a 
farm whereon the plaintiff with his family resided. The title of the 
property, both real and personal, was vested in his wife, but he had 
the possession and enjoyment of it as the head of his household. 
The plaintiff and his wife had had living offspring of their marriage. 
The insurance was effected by the plaintiff with the authority of his 
wife, and the azent of the company who made the contract knew 
that the wife was the owner at least of the realty. These are the 
facts upon which the validity of the exception is to be determined. 

What constitutes an insurable interest is a subject which has re- 
ceived a great deal of judicial consideration, and which some text 
writers say is incapable of exact definition. It is certain, froma 
multitude of decisions, that an estate, either legal or equitable, is not 
essential to suc’ an interest. Two or three cases may be cited as il- 
lustrative of this proposition. 

In the leading and hotly contested cause of Cranfurd et al. vs. Lu- 
cena, the matter was very thoroughly discussed by almost every 
judge at Westminster. The plaintiffs were commissioners appointed 
under 35 Geo., 111, c. 80, and 21, which authorized them to take into 
their possession Dutch ships and effects detained in or brought into 
the ports of Great Britain, and manage, sell or otherwiso dispose of 
the same according to such instructions as they might receive from 
the Privy Council. When the commissioners took out the policy on 
which the action was brought, and when the loss (except of one 
ship) occurred, hostilities had not been commenced between Great 
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Britain and the United Provinces, but they had become so probable 
that the English government had ordered its men-of-war to seize 
Dutch ships and bring them into English ports to await events. Ac- 
cordingly several Dutch vessels had been taken, and had started 
from St. Helena for London, when the commissicn2rs, without in+ 
structions from anyone, procured this insurance against their loss 
“as well in their own names as for ani in the name and names of all 
and every other person or persons to whom the same did or might 
appertain.” The ships were lost before reaching England, and there- 
upon the commissioners brought suit on. the policy in their own 
names. The first count of their declaration averred that they them- 
selves were interested in the vessels and goods to the amount insured 
and that the insurance had been made for their own use and benefit. 
The second averred the interest to have been in the King and the in- 
surance on his account. At the trial Lord Kenyon directed a ver- 
dict for the plaintiffs on the first count as to all the ships, the reasons 
being those stated in the similar case of Cranfurd et al. vs. Hunter, 8 
T. R., 13. The cause was then removed to the Exchequer Chamber, 
whose decision is reported in3 B. & P., 74. There the judgment of 
the King’s Bench was affirmed on the opinions of seven judges, 
Chambre, J., alone dissenting. Resort was then had to the House of 
Lords, where a large majority of the judges expressed the view that 
the plaintiffs had an insurable interest and shoull recover upon the 
first count, but Lord Eldom and Lord Ellenborough, th'nking their 
insurable interest in one ship was ended by the declaration of hos- 
tilities before its loss, and Lord Erskine thinking that the commis- 
sioners had no insurable interest at all, a reversal was adjudged by 
the House, and a venire de nov» awarded, with a recommendation 
from the law lords that a recovery should be sought upon the second 
count which averred an interest in the King, as the more tenable 
ground. 5 B. & P., 269. Upon a second trial before Lord Ellen- 
borough such a recovery was obtained, and it was afterwards af- 
firmed in the House of Lords. 1 Taunt., 325. 

Now upon this case it may be remarked that at the time of the 
insurance and of the loss, even the King had no title to the vessels, 
for, as Lord Eldon said (5 B. & P., 319), “If as ip be taken by 
hostile force, the title to the ship cannot be changed by any act of 
local legislation, but the ship must be condemned in a court pro- 
ceeding according to the law of nations, on rules binding not only 
on the subjects of the country where the court is held, but on for- 
eigners who are not so.” Nor was the Crown in rightful possession 
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even, for the owners of the ships were not enemies, and the seizure 
was in act of power merely, not of right. Yet, because of 
the probability that the King’s possession would become rightful by 
a declaration of war, and tat he would become entitled je cor nie 
to the value of the vessels by a legal condemnation, is was held that the 
King had an insurable interest in them at the time of their loss, and 
that he was entitled to the full amount insured. It may be fwther 
remarked that the plaintiffs who effected the insurance and success- 
fully prosecuted the suit, had never either possession or right to 
possessicn of the ships, or any beneficial interest in them, or any 
express authority to effect insurance on behalf of any person bene- 
ficially interested, but were merely so situated that, in the event. of 
the ships coming into a British port before war was declared, they 
would be empowered to take possession and dispose of them accord- 
ing to instructions ; yet out of the probability that circumstances 
might occur which would call for the exercise of this power, there 
were deduced an authority to insure the King’s interest and a right 
to recover by suit in their own names the sum insured. Concerning 
an insurable interest, Lawrence, J., who thought with Chambre, J., 
that the commissioners had no such interest, nevertheless said (5 B. 
& P., 301) (and his views have the approval of Blackburn, J., in 
Wilson vs. Jones, L. R., 2 Exch., 139, 150), “the contract of insur- 
ance is applicable to protect men against uncertain events which may 
in any wise be of disadvantage to them ; not only those persons to 
whom positive loss may arise by such events occasioning the depri- 
vation of that which they may possess, but those also who in conse- 
quence of such events may have intercepted from them the advantage 
or profit, which, but for such events, they would acquire according to 
the ordinary and probable course of things.” “ That a man must 
somehow or other be interested in the subject-matter exposed to 
perils follows from the nature of this contract, but to confine it to 
the protection of the interest which arises from out of property is 
adding a restriction to the contract which does not arise out of its 
nature.” Lord Eldon refers to an insurable interest as an interme- 
diate thing between a strict rizht or a right derived under a con- 
tract, and a mere expectation or hope. (5 B & P., 321.) Other 
excerpts from the opinions of the learned judges in this cause might 
readily be made showing that an insurable interest is a much 
broader thing than title either legal or equitable, but the judgment 
itself suffices. If it be said that this wag a maritime insurance, it is 
also true that there is no distinction between marine and fire poli- 
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cies as to the kind and degree of interest necessary to constitute the 
basis of the policy. Phill. on Ins., § 346. 

Other jurisdictions have adopted similar sentiments. In Herkimer 
vs. Rice, 27 N. Y., 163, it was decided that an administrator of an 
insolvent estate had an insurable interest in the real property of his 
intestate, derived from his right to have the realty sold to pay debts 
in case of insufficient personal assets. In Hancox vs. The Fishing 
Ins. Co., 3 Sumner, 132, Judge Story said: “An insurable interest is 
sui generis, and peculiar in its texture and operation. It sometimes 
exists where there is not any present property, or jus in re, or jus ad 
rem. Inchoate rights founded on subsisting titles, unless ‘prohibited 
by the policy of the law, are insurable.” And in Hooper vs. Robin- 
son, 98 U. S., 528, Justice Swayn said: “A right of property in a 
thing is not always indispensable to an insurable interest. Injury 
from its loss or benefit from its preservation to accrue to the assured 
may be sufficient, and a contingent interest thus arising may be 
made the subject of a policy.” But I need not multiply citations; 
many others will be found collected in 2 Am. L. C., 797, in notes to 
Lazarus vs. Commonwealth Ins. Co. Mr. May, in his treatise on in- 
surance (Sec. 80) draws from the cases the general principle that 
whoever may fairly be said to have a reasonable expectation of de- 
riving pecuniary advantage from the preservation of the subject- 
matter of insurance, whether that advantage inures to him personally 
or as the representative of the rights or interests of another, has an 
insurable interest. 

In view of these doctrines, I think it is clear that, in the case be- 
fore us, the plaintiff had an insurable interest in both the personal 
and real property of his wife. Of the personalty he had the actual 
possessicn and enjoyment, and also a reasonable expectation of the 
continuance of these pecuniary advantages as lawful incidents of hig 
wife’s ownership and his marital relations with her. His interest was 
such that, even in criminal pleading framed to convict one of the 
larceny of the goods, he might be described as their owner. Petrie 
vs. State, 6 Vroom, 64. Im the realty he had not only these same 
benefits, but also an inchoate right of courtesy. He was rot indeed 
tenant by the courtesy initiate, since the act of 1852 prevented his 
acquisition of that estate (Porch vs. Fries, 3 C. E. G., 204), but by 
the birth of offspring he had obtained an inchoate right, which, on 
his wife’s death, he surviving, would bloom into a freehold. Ross vs, 
Adams, 4 Dutch, 160. Such present benefits coupled with such 
prospective rights come easily within the definitions of an insurable 
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interest. Accordingly, when we seek for adjudications on these very 
points, we find them almost uniformly supporting the right to insure. 
Thus, in Goulstone vs. Royal Ins. Co., 1 F. & F., 276, Chief Baron 
Pollock ruled that a husband had an insurable interest in goods 
settled to his wife’s separats use, but in their joint possession as the 
furniture of their home, and could recover for their loss under a 
policy issued to himself alcen2. In Clarke et ux. vs. Firemen’s Ins, 
Co., 18 La., 431, it was decided that a policy, taken out by the hus- 
band on furniture belonging to his wife, but used in their dwelling, 
was valid. In Cohn vs. Virginia Ins. Co., 3 Hughes (C. Ct.) 272, the 
husband’s right of using his wife’s goods was said to be an insurable 
interest, ulthough a verdict for the plaintiff was set aside for want of 
a proper description of that interest in the policy and declaration. 
An opposite view seems to have been entertained in Agricultural Ins. 
Co. vs. Montague, 38 Mich., 548, where the husband had procured 
insurance on his wife’s silverware; but the report does not indicate 
whether the husband had any possession or use of the property, and 
the decision rested on the invalidity of the policy, because the wife’s 
title was not set out in the policy, as the contract required. Soas to 
the wife’s reatly. In Franklin Ins. Co. vs. Drake, 2 B. Mon., 47, the 
husband was substantially a tenant by the courtesy initiate of his 
wife’s lands, and it was held that he had an insurable interest, and 
that having such interest he was entitled to recover the whole value 
of the property destroyed, without regard to the value of his personal 
interest, the court saying that the amount of recovery depends on the 
interest intended to be insured. In Merrett vs. Farmer's Ins. Co., 
42 Towa, 11, a husband had taken out a policy in his own name on a 
building erected by his wife, before marriage, on land in which she 
had only a life estate, but which was used by both as a homestead, 
and it was held that he had an insurable interest by reason of his 
possession, and that he could recover for the whole damage, hecause 
the policy, by providing that the amount of loss was to be estimated 
according to the actual cash value of the property at the time of the 
loss, indicated that the insurance was intended to cover the entire 
injury. The court said : “If the holder had an insurable interest, no 
inquiry is made as to the value of that interest—to limit the obliga- 
tion of the underwriters. The rule may be different in the case of 
mortgagees and lien holders.” In Harris vs. York Mut. Ins. Co., 50 
Penn. St., 341, the husband’s interest was precisely like that of the 
presen iplaintiff; he‘had an inchoate right of courtesy and was in oc- 
cupation of the building insured as the dwelling of himself and wife. 
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The policy and the action were in his own name, and they were sur- 
tained, both because of his own interest and because of his implied 
agency for his wife ; Woodward, C. J., saying on this latter point: 
“When a husband has effected an insurance on houses in the joint 
possession of himself and wife, but which belong to her, the law will 
presume her ratification of his act, if not her precedent authority to 
perform it, and will support the insurance for her benefit.” To like 
effect are Mut. Ins. Co. vs. Deale, 18 Md., 26, and American Cent. 
Ins. Co. vs. McLarrathan, 11 Kans., 553, and Mr. Phillips approves 
the doctrine that a husband having a right to tenancy by the courtesy 
in the event of his surviving his wife, has an insurable interest in her 
real estate, Phill. on Ins, §350. 

Having thus then concluded that the plaintiff had an insurable in- 
terest at the making of the contract and at the time of the loss, the 
next questicn is as to the amount of recovery. And, on this point, it 
will not be necessary to go so far as some of the cases already cited, 
and say that ro inquiry into the interest of the assured will be per- 
mitted ; but I think this principle may be justly laid down, that the 
amount to be recovered will depend, not on the loss happening tothe 
individual interest of the assured, but on the damage accruing to 
whatever interests are covered by the policy, so far as the assured 
represents those interests, whether as his own, or by tle precedent 
authority or subsequent ratification of others. On this motion rest 
all the cases enforcing insurance effected by cunsignees, factors and 
other bailees and agents, to the full amount of the loss. It supports 
too, the judgments in most of the cases already cited, It finds a 
notable illustration in Waring vs. Indemnity Ins Co., 45 N. Y., 606, 
where the plaintiffs had taken out a floating policy, insuring them- 
selves against loss by fire on goods “sold but not removed,” and it 
was held that they could recover the full amount of the insurance, 
although when the fire occurred the property had been sold and 
completely delivered by the plaintiffs, and their responsibility ter- 
minated, but the goods had not been removed by the vendees from 
the place of storage. The description in the policy embraced the 
goods destroyed, and the plaintiffs recovered for the benefit of their 
vendees. See also Strong vs. Manuf. Ins. Co., 10 Pick., 40, and 
Marts vs. Cumberland Ins. Co., 15 Vroom, 478. 

In the case before us there is no doubt that the plaintiff repre 
sented his wife’s interests as well as his own, and that he intended to 
effect this insurance on behalf of both, and that such intention was 
known to the underwriters. This fact of representation is not indeed 
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expressly stated in the policy, but it is no part of the law either of 
contracts or of evidence that the principal shall be disclosed on the 
face of the writing. In Insurance Company vs. Chase, 5 Wall., 509, 
the assured was only cne of five trustees of a Congregational Church 
in Portland, and the policy insuring the church edifice was issued to 
him as if he had been personally the absolute owner in fee; the 
company contended that the policy could cover only his individual 
interest, or, at the furthest, the fractional interest which he had as 
trustee. But the coxrt held that the plaintiff, having insured the 
building with the assent of his co-trustees, and for the benefit of the 
cestuis que trust, the company could not complain that the char- 
acter of the interest was not incorporated in the policy, and must 
pay the whole loss. 

Tke policy now under consideration clearly indicates a design to 
have the insurance cover the entire ownership. This would be 
inferred, at least for the purpose of supporting the contract, from the 
fact that no particular interest is menticned as the subject-matter of 
the insurance, but it more expressly appears in the clause which pro- 
vides for estimating the amount of loss or damage according to the 
actual value of the insured property at the time of the fire, in that 
which requires the proof of loss to set forth the value of the property 
insured and the interest of the assured therein, and in that which 
gives to the company an option of replacing the property burned 
with other of the same kind and goodness. These expressicn3 show 
that the property insured was not necessarily the interest of the 
assured alone. Waters vs. Assurance Co., 5 E. & B., 870; Merrett 
vs. Farmers’ Ins. Co., 42 Iowa, 11. 

But on this very interpretation of the policy the company bases 
another exception to the rulings of the trial judge, viz.: his refusal 
to charge that the policy was invalidated by force of one of its cor- 
ditions, that it should be void “if any material fact or circumstance 
stated in writing has not been fairly represented by the assured.” 
The company claims that the designation of the property as his, the 
plaintiffs, contained in the policy, is such written statement, and is 
false. There are two answers to this claim; first, that the contract 
does not require the interest of the assured to be specifically set 
forth, and therefore the mere fact that it was not disclozed would not 
avoid the policy, and it was enough that he had an insurable interest 
(Ins. Co. vs. Woodruff, 2 Dutch., 541, Franklin Ins. Co. vs. Martin, 
11 V., 568, May on Ins., § 284); and, secondly, we think the state- 
ment referred to must have been one made by the assured in writing 
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before the suing of the policy, and none such was made. This 
exception, therefore, also fails. 

Another exception was taken to the charge that recovery might be 
had for a horse insured “in barn or in fields,” and destroyed in a 
barn built on the farm after the policy was issued. The insurance 
covered (inter alia) two barns and some personal effects “contained 
therein,” and the defendant insists that the phrase “in barn or in 
fields,” refers to these barns only. But this, we think, is too 
restrictive. The phrase itself is a general one, and clearly indicates 
that the horse was insured if housed anywhere on the farm. 

One other exception appears upon the record. The policy pro- 
vided that it should become void if, without the written assent of the 
company, the situation or circumstances affecting the risk should, by 
or with the advice, agency or consent of the insured, be so altered as 
to cause an increase of such risk. The evidence was that after the 
policy was taken out, a small stable was erected aboat fifteen feet 
from one of the barns insured, and was burned with the insured 
buildings. The judge charged that there was nothing in the case 
upon which to ground 2 verdict that there had been an increase of 
risk, and the defendant excepted. Perhaps the testimony raised a 
question for the jury to decide; inasmuch, however, as the defendant 
did not ask to have the matter submitted to the jury, but instead 
asked to have the judge charge that the risk was increased, and 
inasmuch as the point was not suggested in argument before this 
court, and therefore may be considered as abandoned, we hold that 
this exception ought not to be allowed to disturb the verdict. 


The judgment of the Supreme Court should be affirmed, 
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UNITED STATES CIRCUIT COURT OF NEW JERSEY. 


ADA DAVEY 
vs. 
ETNA LIFE INS. CO.* 


An untrue answer to a question in the application regarding the use of intoxi- 
cating liquors will avoid the policy where the application is part of the 
contract. 

The p:licy provides that if the insured should become so far intemperate as to 
impair his health, it should be void. The attending physician certified that 
he was in the habit of using stimulants and tubacco, and probably they im- 
paired his health. 

Held, That while the certificate must not be taken as evidence of the truth of 
the fact stated, it is a suggestion entitled to weight in considering the justi- 
fication of resistance by the company. 

A substantially untrue answer where the application is part of the policy is a 
breach cf warranty which avoids the policy. It is of no consequence 
whether the question be material or not. 

The condition that if the insured should become so far intemperate as to impair 
h’s health, the policy would be void, is a condition sundsequent whose breach 
involves a forfeiture. Delirium tremens from intemperance would amvount 
to a forfeiture. 

Impairment of health is to be taken in its ordinary sense, and need not bo 
permanent. Habitual intemperance is not necessary, so long as his health 
is impaired. 

If death resulted wholly or partly from the use of intoxicating liquors, the 
policy is void. 


McKennay, J. 
On the 16th of July, 1878, William A. Davey entered into a con- 
tract with the Atna Life Insurance Compeny, of Hartford, Conn., 
whereby in consideration of the annual payment of $233.60 to be paid 
on or before the 16th day of July in each year during his life, the 
Etna Life Insurance Company stipulated to pay to Ada Davey within 
ninety days after notice of the death of William A. Davey the sum 





* Charye delivered January, 1884. 





1884.] Davey vs. Aitna Life Ins. Co. 201 


of $10,000. The first premium of $233 was accordingly paid it, on or 
before the execution of the policy, the three subsequent premiums 
were paid at the time when they severally became due. On the 6th 
of August, 1881, William A. Davey died, and on the 16th of August, 
what are called proofs of death, dated on the 13th of August, 1881, 
were delivered to the Aitna Life Insurance Company. Thereupon 
the plaintiff in this case, and beneficiary under this policy, claimed 
that the insurance company was bound to pay her the amount stated 
in the policy, the sum of $10,000, with interest after 90 days from 
the day of service of notice of Mr. Davey’s death—about the 16th of 
November. 

These facts were proved by the plaintiff, and indeed, there is no 
contest between the parties as to the proof thereof, and therefore 
apparently the plaintiff is entitled to recover the amount of this policy 
unless some sufficient reason is shown by the defendant why it should 
not be required to pay that amount. The right of the plaintiff to the 
amount, and the liability or obligation of the defendant to pay the 
amount stated in the policy are dependent upon certain clauses and 
stipulations and conditions of this policy, the breach or violation of 
which are alleged by the defendant as the reason why it is not liable 
to pay the same. Accompanying the policy, and as part of it, is what 
is called an application, which contains answers to numerous ques- 
tions and statements of facts, which the parties have agreed and 
stipulated shall be regarded as part of the contract, and to the 
absolute truth of which the insured bound himself. So that every 
’ statement of fact contained in this application the insured made him- 
self responsible for the absolute truth of, no matter whether there 
was any inadvertent or unintentional mistake. 

It is alleged in the first place by the defendant that an answer of 
William A. Davey to a question found in this application was untrue, 
and therefore by the express terms of the contract it was absolved 
from any liability to pay anything on this policy. That question is 
as follows : “Has the party ever been addicted to the excessive or 
intemperate use of any alcoholic stimulants or opium, or does he use 
any of them often or daily?” The answer to that is “ No,” which im- 
parted the information that he has never been addicted to the exces- 
sive use of any alcoholic liquor or opium, and that he did not then. 
at the time of the answering of this question, habitually use any of 
them often or daily. 

You will observe, gentlemen of the jury, that this relates to the 
condition of things existing at the time of the execution or signing 
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of this application, July 16th, 1878. It relates to the habits and 
course of life of William A. Davey at that time. He is bound by his 
contract to make a truthful answer to that question, and if it is in cny 
sense untrue, the contract between him and the insurance company 
was void and cannot be the basis of any claim for the amount stated 
in the policy. You will consider the evidénce which has been pre- 
duced here by the defendant to support the allegation made that tle 
answer is untrue. I do not intend to advert to it in detail, or more 
than in the most general way, but simply to say to you that you must 
be satisfied from the evidence produced by the defendant before you 
(because the burden is upon the defendant), that at the time when 
this question was answered by Mr. Davey, he either had been ad- 
dicted to the excessive or intemperate use of alcoholic stimulants or 
opium, or that he was at that time in the habit of the frequent or 
daily use of it. If you are so satisfied, why then the answer was un- 
true, the contract void, and the plaintiff is not entitled to recover the 
amount of this policy. 

The second ground of the defense is, that this policy, on its face, is 
made subject to a number of conditions. They are recited in detail 
in the third clause of the policy. Amcng them is the condition, that 
if he (William A. Davey) shall become so far intemperate as to im- 
pair his health or induce delirium tremens, the company shall be 
absolved from any liability to pay the amount agreed to be paid by 
this policy of insurance. This, you will observe, gentlemen, relates 
to the habits and course of life of the insured after the delivery of 
this policy. In effect he agrees that he will pursue a temperate 
course of life, or at least will not indulge so far in the use of alcoholic 
liquor as to impair his health or induce delirum tremens, and in case 
he does, why the contract between him and the company is void. 

And this, gentlemen, you will perhaps regard as the most serious 
inquiry imposed upon you under the testimony in this case. In the 
first place it isincumbent upon the beneficiary under this policy of in- 
surance, Mrs. Davey, to give notice of the death of her husband ; to 
inform the company of the cause of his death; to supply it with a 
certificate of a physician having knowledge of the cause of the death, 
so that the company may have full information touching not cnly the 
fact, but the circumstances of the death of the insured, that they 
may make such inquiry as might be deemed proper by them under 
the circumstances to ascertain the truth of the facts surronnding the 
death of the insured. 

Now, in this case, that duty was complied with by the plaintiff, and 
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in due time a physician’s certificate of the death of William A. Davey 
was furnished to the company. The physician who gave that certifi- 
cite was William A. Rae, who was stated in the certificate to have 
been a regular physician by profession, and that as such physician he 
attended William A. Davey in his last illness, and was called to 
attend him on or about the 4th of August, and continued to attend 
him until about the time of his death, which occurred cn the 6th of 
August, 1881. This, gentlemen, was not cnly a regular physician, 
but he stood in very close relations to the insured. He was his at- 
tending physician. Presumably he had knowledge of the cause of 
his death. He certainly was familiar with the circumstance of his 
death. Now, in this certificate he is asked to say what occas_oned the 
last illness of the insured, or to give the question in its exact words, 
‘Was his last illness occasiunad, or had his gen2ral health been im- 
paired by any pernicious habits ?” ; 

The answer to that question is: “He was in the habit of using 
stimulants and a great deal of tobacco, probably they impaired his 
health.” Now there is at least » suggestive inference that the habit 
and use of stimulants had something to do with the cause of this 
man’s death. Although as you have heard through the progress of 
this trial, this certificate is not to be taken as evidence of the truth 
of the tact stated here, it is proper to be taken into consideration by 
this company, to whom it must be furnished for their consideration 
in ascertaining the truth touching the circumstances of the death of 
the insured ; and here is a suggestion which is certainly entitled to 
weight, in so far as it may afford a full and complete justification of 
the course this company has taken, in making inquiry as to the 
cause of death, and in insisting that its liability, in view of the in- 
formation gathered, shall be determined by the proper tribunal. Wo 
say, therefore, that there 1s no ground whatever for any reflection 
upcn the course taken by this company in resisting the demand of 
the plaintiff for the amount of this policy, but it has properly come 
here before a jury of the country to submit to it such evidence as it 
has been able to gather, in view of the intimation given by the fam- 
ily physician of the deceased—to submit to a jury such information 
as it could gather touching the circumstances of the death of this 
man, in order that an impartial jury may be able to decide between 
these parties, whether the insured has committed a violation of the 
contract, which he stipulated to observe and keep. And in this con- 
nection you have the testimony of Dr. Rae in the court before you, 
in which he substantially re-affirms what he said in the certificate, 
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Although he says that he was not certain, and could not be as to the 
cause of this man’s death, yet in view of the doubt, because there 
Was no autopsy, no post-mortem examination, yet he stated he enter- 
tained the impressions which are stated in the certiticate of death 
which he furnished to the company. And you have testimony pro- 
duced here by witnesses called on behalf of the company, to testify 
a3 to the habits and cuurse of life of Mr. Davey, principally at Alex- 
andria Bay during a number of years that he was in the habit of 
visiting there. You have also the testimony of physicians who were 
present at hs death, one of them (who was not full-fledged at the 
time but graduated afterwards), Dr. Bruce, who detailed to you what 
he saw in the last illness of Mr. Davey. He was present in the room 
and waited upon him, and you have his opinion as to the cause of his 
death. You also have the opinion of Dr. Watson, who seems to bea 
very candid and fair, and intelligent physician. He details to you 
fully the symptoms he observed in the case of this man, and what 
occurred in the course of the visits he made to him in the last days 
of his life, and you have his opinion also as to the cause of his 
death. You have also the testimony of a number of witnesses, cov- 
ering a period of about seven or eight years, who were w.th Mr. 
Davey in his visits at Alexandria Bay, and who told you what they 
saw of his habits in the latter part of his life. Now, all this is pro- 
duced by the defendant to satisfy you that Mr. Davey committed a 
breach of the condition referred to in the third clause of this policy, 
and a violation of which, he stipulated should be attended by a for- 
feiture of this contract. 

On the other hand you have rebuttal testimony produced by the 
plaintiff as to the habits and course of life and condition of health of 
Mr. Davey for a period of seven, eight, ten or fifteen years before 
his death. That is furnished by the family relations of Mr. Davey, 
and by those who were accustomed to see him frequently, and who 
say they are familiar with his habits of life. All this must be taken 
into consideration by you, gentlemen of the jury, and from it all you 
must deduce your conscientious conclusicns as to the fact which is 
established. Does it satisfy you, taking it altogether, that Mr. 
Davey after the date of this policy had become so far intemperate as 
to impair his health, and indulge in the use of alcoholic liquors to 
such an extent as to impair his health or induce delirium tremens? 
If it does so satisfy you, the defendant has made out his case ; if it 
fails to convince you, why the plaintiff is entitled to recover the 
amount of this policy. 
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Now, gentlemen, it rema‘ns only to explain to you the mesn‘ng of 
this condition in the policy of insurance, and that I can do by sim- 
ply reading what I have written here in answer to the prayer of in- 
gtructions presented by counsel. 

“1st. By the terms of the policy in this case, the application 
therein mentioned is made part of it ; the answers in the application 
are warranties, and if any answer is untrue the warranty is broken 
and the policy is void.” I substantially affirm that point in what I 
have already stated. 

«2d. The agreement of the parties that the statements in the ap- 
plication are true, and their falsity in any respect should avoid the 
policy, removes the question of their materiality from the considera- 
tion of the court and jury, or either of them.” I substantially affirm 
that. 

“3d. If the jury believe that the answer to question No. 6 in the 
application for insurance, as to whether the party had ever been ad- 
dicted to the excessive or intemperate use of any alcoholic stimulant 
or opium, or whether he uses any of them often or daily, was false or 
untrue the policy issued upon the application is void and their ver- 
dict must be for the defendant.” That is affirmed. 

4th. The condition of the policy to the effect that if William A. 
Davey shall become so far intemperate as to impair his health, or in- 
duce delirium tremens etc., is a condition subsequent, and the 
breach of it renders the policy null and void, as provided in the 8th 
section thereof.” That is affirmed. 

“Sth. If the jury find that the insured became so far intemperate 
as to impair his health, the policy became null and void except as 
provided in the 8th section.” That is affirmed. 

“6th. If the jury find that the insured became so far intemperate 
as to induce delirium tremens, the policy became null and void, sub- 
ject to the 8th section thereof.” That is also affirmed. 

“th. The words ‘Impair his health,’ are to be taken in their or- 
dinary meaning, and mean simply impair his health.” That is also 
affirmed. 

“8th. The impairment of health referred to need not be a perma- 
nent impairment of health in order to avoid the policy.” The im- 
parment of health contemplated by this condition of tke policy, is 
not necessarily permanent or irremediable, nor is it the temporary 
indisposition or disturbance usually resulting from a drunken de- 
bauch ; but it is the development of disease, or the impairment of 
constitutional vigor, by the use of intoxicating beverages, in such 6 
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degree and for such a time as is ordinarily understood to constitute 
intemperance. 

“9th. The expression in the policy “became so far intemperate as 
to impair his health ” does not mean habitual intemperance, but an 
act of intemperance producing impairment of health, is within the 
condition of the policy, and renders the policy null and void except 
as therein provided” This instruction is refused. The words of the 
condition are to be expounded according to the common and popu- 
lar acceptation of their meaning. In this sense of them’a single ex- 
cess.ve indulgence in alcoholic liquors is not intemperate, but there 
must be such frequency in their use, continued for a longer or 
shorter period, as indicates a3 injurious addiction to such indulgence, 

“10th. If the jury find that the illness vf William A. Davey at Al- 
exandria Bay in the Summer of 1881, which resulted in his death, 
was cccas.oned by the use of alcoholic liquors the policy was null 
and void except as therein provided in the 8th section.” 

“11th. If the jury find that the illness of William A. Davey, at 
Alexandria Bay in the Summer of 1881, which resulied in his death 
was not occasioned wholly by the use of alcoholic liquors, but that 
the use of the same contributed to said illness his health was im- 
paired by said liquors, and the policy is null and void, except as pro- 
vided in the 8th section.” These points are answered together. If 
the jury find that the illness of William A. Davey at Alexandria Bay 
in the Summer of 1881, which resulted in his death, was caused, 
either wholly or partially, by the intemperate use of alcoholic liquors, 
as explained in answer to the 9th prayer of the defendant, the policy 
was thereby avoided, except as therein provided in secticn 8th. 

“12th. If the jury find that the said William A. Davey drank 
alcoholic liquors at Alexan ria Bay to the extent testified to by the 
witnesses for the defense, end the effect of the same was to impair 
his health in any degree, the policy is void, except as provided in the 
8th section.” The jury must consider the testimony on both sides, 
touching the hsbits, course of life and condition of W. A. Davey at 
Alexandria Bay, and if they are satisfied that they became so far in- 
temperate, as before explained, and then indulged his injurious taste 
as to impair his health in any degree, the policy is void, except as 
provided in the 8th section. , 

Now, gentlemen, there are two questions for your consideration 
here, two branches of inquiry to which you must devote yourself to 
decide this cas> for the plaintiff or defendant. In the first place, was 
the questicn which I have read to you, No. 6, truthfully or untruth- 
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fully answered at the time the application was made out for this in- 

surance. If the evidence satisfies you that tefore that time Mr. 
; Davey was addicted, or had been addicted to the excess:ve or intem- 
perate use of any alcoholic stimulants or opium, or was he at the 
time in the habit of using any of these oftenor daily. If the evidence 
satisfies your conscience that the answer, his denial of his addiction 
to such habit, or such daily or frequent use of alcoholic liquor or 
opium, is untrue, why it is your duty to find against the plaintiff. If 
you are not satisfied, however, then so far as that ground of defense 
is concerned, why the defendant’s case will fall. 

In the next place, you will consider the habits and course of the 
life of Mr. Davey after the execution and delivery of this policy of 
insurance. Did he become so far intemperate as to impair his 
health or induce delirium tremens ; did he become intemperate in 
the sense which I have explained to you in the answer to the defend- 
ant’s prayer of instructions, and was his health impaired by such in- 
temperance? If there is sufficient proof to satisfy you that this 
condition of the policy was broken by the habits azd course of life of 
Mr. Davey after the execution of the policy, and his indulgence con- 
tributed to his death, then the plaintiff is not entitled to recover. 
As you consider the proofs on both sides touching these two tranches 
of the case, your verdict will be for the plaintiff or defendent. 

It is suggested by the counsel for the defendant in his address to 
the jury, that if you are satisfied that this last ccndition of the policy 
was violated, the defendant is entitled to a general verdict in its 
favor. While it is true, gentlemen of the jury, that this violation of 
the condition of the policy does not work an entire forfeiture of it, 
but there is a provision here for certain compensation—the value of 
a paid-up policy for such amount as the premium would purchase; 
yet you have no evidence before you as to the value of such policy, 
and although the plaintiff might be entitled to recover such sum, yet 
under the state of the evidence here, if you are satisfied that the de- 
fendant has made out its defense, why you could not find anything 
more than nominal damages for the plaintiff. We dcn’t know the 
value of such a policy. It may be worth only six cents, or it may be 
worth a thousand dollars ; you are to judge of the evidence and can- 
not indulge in any speculation as to the value provided for by this 
policy in favor of the insured, if the condition of the policy has been 
violated, so that if you are satisfied that upon that ground the de- 
fense has been made out, your verdict will be for the plaintiff for 
nominal damages. 
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SUPREME COURT OF NEW HAMPSHIRE. 


BROWN, Apw’r, 
US, > 
MASS. MUTUAL LIFE INS. cox ) 


A motion for a nonsuit, not made until the evidence is closed on both sides, and 
not objected to by the plaintiff on that ground, will be regarded as season- 
ably made. 

By signing an application for and accepting a policy of life insurance, a party 
must be held to have had notice of and to have agreed to the terms and 
conditions contained in the application and the policy. 

A party accepting a receipt for money paid, which he knew he had not paid, 
cannot set it up as an estoppel against the party giving it. 

In the absence of any express authority or ratification by the company, an 
insurance agent has no authority to waive payment of any part of the 
premium. 

Where, by the terms of a policy of life insurance, it is provided that no agent 
shall make any contract binding the company, or alter or change any con- 
dition of the policy, an agent cannot bind the company by accepting less 
than the whole of a premium in payment of it, against an express stipula- 
tion in the policy that tne advance premium should be paid during the lite- 
time of the assured. 

A principal cannot be held responsible for acts of his agent, beyond the appar: 
ent scope of his authority, which he has never ratified, and of which he has 
never had any actual kuowledge. 

A business arrangement between the company and its agents, by which it 
charged the advance preminms to them when it issued the policies, is nota 
payment of the premiums,in the absence of any understanding b: tween the 
agents and the assured that it should be considered as a payment. 

A premium note is not delivered, so as to bind the company, while it is held in 
the hands ofa third party, to whom the assured gave it to carry to the agent. 


Assumpsit, on a policy of life insurance, No. 36,232, dated Decem- 
ber 31, 1874, for $1,000, on the life of R. B., which was delivered to 
the plaintiff as the agent of his son, R. B., by Hodgdon, an agent of 
the defendants. The receipt for the first premium, of cash $61.20, 


* From advance sheets of 6) N. H. 
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plus loan notefor $30—$91.20, was also d:livered with the policy. 

The plaintiff offered in evidence another policy, No. 32,036, dated 
September 10, 1872, from the defendants to R. B., the delivery of 
which was proved; and also the delivery of another similar one, of 
the same date, from the defendants to the plaintiffs son, N. B. The 
annual premium payable on No. 32,036, by its terms, was cash $29.12, 
plus semi-annual payment $29.12, plus loan note $28=$86.24. The 
plaintiff testified: “I had dealings with Butler. He wanted to in- 
sure my two sons in this company, and I made an agreement with. 
him in 1872 to insure them for $50 every six months, and the loan 
notes. I paid him $50, and received from him this policy, No. 32,- 
036. After that I received a notice, and also this letter from Merrill, 
dated April 12, 1873. I went to Hodgdon and told him I had been 
wronged by Butler. He said he knew all about that. I told him I 
wanted my money back, but would be satisfied with $25. He said 
they didn’t pay any money back, but if I would take new policies for 
the boys, the first six months’ premium I had paid Butler should pay 
the first six months’ premium on new one, but after six months I 
should pay more than $59. I agreed to it, December 25, 1874. The 
boys were to be examined again. R. B. died March 15, 1875.” 

Merrill, the general agent of the defendants in Portland, by letter 
to the plaintiff, acknowledged the receipt of his letter of April 10, 
stated the amount of premiums to be paid on the policies of 1872, 
and said he would investigate the matter, and if Butler had mierepre- 
sented matters, would discharge him at once. 

Hodgdon testified (in a depositicn introduced by the defendants) 
that in December, 1874, the plaintiff told him that his two boys were 
insured in this company; that the transaction was not satisfactory, 
and he wanted to get out and get his money back. “I told him that 
at that date those policies had no value, but if he would take new 
policies on his sons I would allow him something out of the first year’s 
commissions towards paying the first premiums on the new policies, 
* * * Tho agreement was, that they were to pay me the cash 
premiums on these policics, less $50, at the time of their next settle- 
ment at Mr. Sawyer’s, where they worked. I told them that this $50 
would amount to more thau my first commissions, but that I would 
arrange this through Edgerly, the general agent of the company.” 

A witness, called by the plaintiff, testified: “Ihad some knowledge 
of Hodgdon’s way of doing his insurance business as agent of this 
company. When he insured me, he gave me credit and made deduc- 
tions; he gave me credit for as long a time as I needed‘it; he de- 
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ducted his commissions, and gave me policy and receipt for premium. 
He also gave credit to my brother. I paid the premium for him, 
sixty to ninety days after date of policy. I also heard ‘conversation 
between Hodgdon and Mallon of Exeter. Hodgdon offered to give 
hjm what time he wanted, to induce him to insure. He made the 
same offer to Towle of Exeter. He frequently requested me to help 
him get people to be insured, and said he would give credit if neces- 
sary.” 

The application signed by R. B., written by Hodgdon, and dated 
December 25, 1874, contained the following stipulations:— 

“And it is hereby covenanted and agreed that * * * if any 
violation of any covenant, condition, or restriction of the said policy 
shall occur on the part of the party or parties ane this application, 
then the said policy shall be null and void. * * 

“That the officers of the said company, at the os office of the 
said company, in Springfield, Mass., alone shall have authority to 
determine whether or not a policy of insurance shall be issued on this 
or any application, or whether or not any insurance shall take effect 
under this or any application. * * * 

“And it is hereby further agreed, that under no circumstances 
shall the policy be in force until the first premium, as stated in this 
policy, shall have been paid, during the lifetime of the said party 
whose life is hereby proposed for insurance, to the company, or to 
an agent duly authorized by the company to receive payments of 
premiums, and that no premium or installment of premium shall be 
considered as paid unless a receipt shall have been given therefor, 
at the time of payment, duly signed by the secretary or president of 
the said company.” 

The policy contained the following: “ This policy is issued and ac- 
cepted upon the following express conditions * * * : This policy 
shall not take effect until the advance premium hereon shall have 
been paid during the lifetime of the person whose life is hereby in- 
sured. No premium or installment of premium hereon shall be con- 
sidered as paid unless a receipt shall have been given therefor at the 
time of payment, duly signed by the president or secretary of the 
said company. * * * Noagent of the company shall make any 
contract binding the company, nor alter or change any condition of 
this policy, nor waive forfeiture of this policy.” 

At the time of the agreement made by the plaintiff and Hodgdon, 
in December, 1874, the policies of 1872, which the plaintiff had ob- 
tained from Butler, if ever valid, had lapsed, and were of no value. 





1884.] Brown, Adm’r, vs. Mass. Mut. Life Ins. Co. 211 


No money was ever paid to the defendants or any of their agents, by 
the plaintiff or his sons, except the sum paid to Butler. The loan 
note of $30, which the policy in suit required to be given, was n2ver 
given to the defendants, nor tendered during the life of R. B. The 
plaintiff testified that Hodgdon gave it to him, and told him to get 
R. B. to sign it, and to bring it up any time; that he carried it home, 
where R. B. signed it; and that the plaintiff carried it after R. B.’s 
death to Hodgdcn, who refused to take it. : 

On cross-examination, M. V. B. Edgerly, the general agent of the . 
defendants in New Hampshire, testified: “1 made the settlements of 
the company with Hodgdon. The usage was to send policy, and 
receipt for advance premium ($91.20 in this case) to him, and charge 
the promium t> him. Ho2 sent m3 every month his azcoun}, and the 
balance in his hands after deducting his commissions and compen3x 
tion. When a policy was returned, he would be credited with the 
premium that had been charged to him. Sometimes he was short. 
I must have received this policy (No. 36,232) and receipt from him, 
and sent it to the company before March 31,1875. There were no 
allowances or deductions made to him, to my knowledge, for pre~ 
miums not paid by the insured.” 

The defendants moved for a nonsuit, which was denied, and the 
defendants excepted. Verdict for the plaintiff. 


JEREMIAn Smitu and Wueeter, fur the Defendants. 


Foster, J. 

If the plaintiff's evidence is insufficient to warrant the jury in find- 
ing a verdict in his favor, and if the defendants’ evidence does not 
supply the defect, and so all the evidence in the case is legally incom- 
petent to sustain a verdict for the plaintiff, a motion for a nonsuit 
should be granted. And in such a ease it does not seem to be 
material whether the motion is made at the close of the plaintiff's case, 
or whether it is delayed till all the evidcnce isin. Pillsburg vs. Pills- 
burg, 20 N. H., 99; Fletcher vs. Thompson, 55 N. H., 308; Oakes va 
Thornton, 28 N. H., 44. The motion for a nonsuit was seascnably 
made. 

Did the plaintiff's evidence make out a prima facie case? The con- 
tract on which it is claimed the defendants are liable to the plaintiff 
is one of life insurance; and to ascertain what that contract was, the 
intention of the parties must govern. Robert vs. N. E. Ins. Co., 2 
Di:ney (Ohio), 106. Whatever the contract may have been in relation 
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‘o the first policy of September 10, 1872, and however fraudulent may 
have been the representations of Butler in regard to it, the plaintiff is 
to recover in this case, if at all, by the.contract of December 31, 1874 
Previous to that time he had acquired no rights against the defend- 
ants under the last policy. The negotiations with reference to it 
amounted simply to a proposal to take insurance—not to a contract. 
By signing the application, accepting the policy, and bring'ng a suit 
on it, the plaintiff, in the absence of fraud or imposition, must be 
held to have had notice of, to have understood, and to have agreed 
to the terms, limitations, and conditions contained in the application 
for insurance and in the policy. Grace vs. Adams, 100 Mauss., 505. 
He agreed, in consideration of the insurance by the company on the 
life of R. B., to pay the company an advance premium of $61.20 in 
cash, and a loan note of $30; and he also had notice of and agreed 
to this provision in the policy, “that the policy shall not take effect 
until the advance premium hereon shall have been paid during the 
lifetime of the person whose life is hereby insured.” And in still 
more emphatic language, the same condition is expressed in the ap- 
plication which he signed. This was one of the essential parts of the 
contract. Davis vs. Mass. Mut. Ins. Co., 13 Blatchf., 462. 

But it is claimed that the plaintiff received a receipt from the 
company acknowledging the payment of the advance premium, and 
that the company are estopped by that receipt. It does not appear, 
however, that the plaintiff was misled or could Lave been misled by 
this receipt, so far as the company were concerned. He knew he had 
not done all that was required by the terms of the policy; that he 
had not performed his part of the contract; and he cannot now set 
up an estcppel against the company in his own favor, when he had 
full knowledge of all the facts relating to the transaction, and knew, 
as matter of fact, that he was not entitled to a receipt. Baker vs. 
Ins. Co., 43 N. Y., 283; Sheldon vs. Atlantic Co., 26 N. Y., 460; Pitt 
vs. Berkshire L. Ins. Co., 100 Mass., 500; Bergson vs. Builders’ Ins. 
Co., 38 Cal., 541. 

The arrangement with Hodgdon, by which the $50 paid on the old 
policy was to be transferred in payment of the first six months’ pre- 
mium on the one in suit, does not bind the company. Hodgdon was 
acting, not in his individual capacity, but as the agent of the company. 
He might have agreed to pay the balance due out of his own pocket, 
and, with the assent of the company, made the plaintiff his debtor. 
But the plaintiff's testimony conclusively shows that it was an ar- 
rangement by which the company was to be bound. It was not an 
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attempt to defer payment beyond a specified time, but it was an at- 
tempt to waive and avoid payment of the full amount due, in fraud 
of the company. Had Hodgdon any authority to compromise with 
policy-holders in this manner? We have found no case in which an 
agent’s power has been extended to this point; and on principle we 
see no reason why it should be, in the absence of any authority or 
ratification by the principal. Catoir vs. Ins. Co., 33 N. Y., 487; Hoff- 
man vs. Ins. Co., 92 U. S., 161; Franklin L. Ins. Co. vs. Sefton, 53 
Ind., 380; Union Mut. L. Ins. Co. vs. McMillen, 24 Ohio State, 67; 
Merserau vs. Phoenix M. L. Ins. Co., 66 N. Y., 274; Davis vs. Mass. 
Mut. L. Ins. Co., 13 Blatchf., 462; How vs. Union Mut. Ins. Co., 80 
N. Y, 32. The plaintiff introduced no evidence tending to show that 
Hodgdon was a general agent of the company, or that he held him- 
self out as such. But the policy provided that “no agent of the 
company shall make any contract binding the company, nor alter or 
change any condition of this policy, nor waive forfeiture of this policy.” 
Hodgdon did attempt to make a contract binding on the company to 
release the plaintiff from his obligation to pay the whole of the ad- 
vance premium, and did thus attempt to alter and change one of the 
essential conditions of the policy. The plaintiff, therefore, having full 
and ample notice and knowledge of the restrictions on Hodgdon’s 
authority in this respect, as an agent of the defendants, cannot now 
hold the company responsible for his unauthorized contract unless 
the company has in some way ratified it. 

In Davis vs. Mass. Mut. L. I. Co., cited above, the defendants be- 
ing the same as in this case, and the policy containing the same con- 
ditions and limitations, Judge Shipman says: “It is not necessary, 
under the provisions of this application and policy, to consider any 
distinction between the powers of a general agent, by which term I 
mean an agent who is authorized to make contracts of life insurance, 
and the powers of a sub-agent who is employed ‘to solicit applica- 
tions for insurance, and under such employment to collect premiums 
on policies that were placed in his hands, and thereupon to deliver 
premium receipts and such policies to the assured,’ and whose powers 
are cc-2xtensive with the business entrusted to his care, because in 
my opinion the powers of any person who was an agent, and not an 
officer of the company, to vary the terms of the contract which had 
been entered into between the company and Sweatland, had been 
taken away, and the prohibition of the exercise of such powers was 
known to Sweatland. The provisions alike of the application and of 
the policy declare that the policy will not take effect unless prepay: 
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ment has been made. This condition could have been waived by tho 
company or its duly authorized agent, unless the agent has been pro- 
hibited from varying the terms of the policy, and that restriction of 
his powers had been brought home to the knowledge of the in- 
sured.” 

The evidence introduced by the plaintiff to show Hodgdon’s method 
or custom of doing his insurance business, was immaterial. Not 
showing that the company ever knew of or ratified his acts in the in- 
stances testified to, or that the terms of the policies were the same as 
those in the plaintiff's policy, it was not competent for the jury to 
find from such testimony that the company in this case were bound 
as having knowledge of Hodgdon’s special arrangement with the 
plaintiff. A yrincipal cavnot be held responsible for acts of his agent 
beyond the apparent scope of his authority, which he has never rati- 
fied, and of which he has never had any actual knowledge. Franklin 
Ins. Co.vs. Sefton, 53 Ind., 380; Koelges vs. Guard. L. Ins.Co., 2 Lans., 
480; Bouton vs. Am. Mut. L. Ins. Co., 25 Conn., 542. 

Nor is the defect in the pla‘ntiff’s case supplied by the defendants’ 
testimony. The fact, that the company charged the premium to 
Hodgdon when they issued the pohcy, being in accordance with a 
custom of business between the company and their agents, not being 
regarded by the company as a payment, and not being known to and 
understood by the plaintiff as a payment of his indebtedness to the 
company, cannot now be held to have had that effect. As against 
the agent, it was not a debt due to the company until he received the 
money; if he never received the money and returned the policy, the 
premium was credited to him on the company’s books; and if he de- 
livered the policy without receiving the premium, the policy by its 
terms was not to be enforced. And there is no evidence that Hodg- 
don agreed with the plaintiff to become personally responsible to the 
company for the amount of his premium. Buffum vs. Fayette M. F. 
I. Co., 3 Allen, 360; Hoyt vs. Mutual Benefit L. I. Co., 98 Mass., 539; 
Acey vs. Fernie, 7 Mee. & W., 151. 

The note for $30, which was a part of the advance premium, was 
never delivered to the company. It was made by R. B. and delivered 
to the plaintiff. It did not, in any proper sense, come into the pos- 
session of the company. The plaintiff could not accept it in behalf 
of the company. He could not, for the company, pass on its proper 
execution. The evidence at most only shows that the plaintiff was 
requested to carry the blank note to R. B., and after he had signed 
it to bring it back to Hodgdon. But it was as much a part of tho 
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contract that the note should be delivered, as that the cash part of 
the premium should be paid. The note, therefore, never having been 
legally delivered to the defendants, the plaintiff has failed to perform 
his part of the contract in this respect. Lewis vs. Phoenix M. L. I. 
Co., 44 Conn., 72; Markey vs. Ins. Co., 118 Mass., 178. 

All the evidence in the case not being competent to sustain a ver- 
dict in favor of the’ plaintiff, a nonsuit should have been ordered. 


Verdict set aside. 


Dor, C. J., Srantey, Binauam, Suir, and Cuarx, JJ., did not sit: 
Auten, J., concurred. 
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SUPREME COURT OF MICHIGAN. 


Error to Sanilac. 


MICHIGAN STATE INS. CO.* 


As between the maker and payee of a note not made payable at any place, no 
demand for payment upon the former at maturity is necessary to make the 
note due and suable; the maker must seek ont the holder, the necessity of 
demand being only in case of indorsers, whom the law favors so far as to 
— some preliminary effort to get payment from the party pzimarily 

iable. 


Where such a note is given in payment of the premiums on an insurance 
policy, mere non-payment is default. 


Where suit is brought against an insurance company aftertwelve months from 
the loss (the limit fixed in the contract of insurance), it will not avail in 
order to avoid this limitation that previous suits brought in the proper 
time, but in courts not having jurisdiction, were brought in good faith. 


Evidence tending to show the effect on the plaintiff’s mind of the statements 
of the agent, and not what was said by the agent, is properly excluded. 


Gero. P. Vooruzss, for Plaintiff and Appellant. 
Mittarp, Weaver & Weaver, for Defendant. 


Graves, C. J. 
The plaintiff was insured by defendant in 1878 in the sum of $600, 
and on the twenty-first of July, 1879, he procured another policy 
from the company for $17. It was for three years, and covered his 
barn and certain other property. He paid the premium by his note 
made in these terms:— 


“$17. Fremont, Micu., July 21, 1879. 
“In 90 days, for value received in insurance by the Michigan State 


ee El 


* Opiuin filed December 20, 1883. From N. W. Rey. 
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Insurance Company, I promise to pay to the order of the secretary 
of the company the sum of seventeen dollars, with interest. 


“ Hueo McIntyre.” 


The business was transacted by the company through its local 
agent, Mr. James Brown, of Brockway Centre, a place near the 
insured property and to the plaintiff's residence. The note was 
handed to Brown on his deivering the policy. Among the pro- 
visions in the policy was one requiring payment of the premium note 
at maturity, and another prescribing that in case of any action com- 
menced against the company more than twelve morths subsequent 
to a loss, the lapse of time should be taken as conclusive evidence of 
the invalidity of the claim. The words of the provis‘on first named 
are as follows: “A promissory note given for such premium shall be 
deemed the payment of the premium until said note shall become 
due; but in case said note shall not be paid when due, then this 
policy shall be void and of no effect, and shall continue void until 
the payment of said note. And when paid, if before a loss, this 
policy shall be in force and effect until its expiration, subject to the 
conditicn3 therein contained.” 

A secondary provision was inserted to preclude any deviation from 
the express terms except by an explicit stipulation with defendant’s 
secretary. It reads as follows: “There shall be no revision or eva- 
sion of any of the terms or conditions of this policy, and no agent or 
servant of this company has any right or power to waive or to dis- 
pense with any of the terms or conditions of insurance as printed or 
contained in the application or in this policy, excepting that the 
same is done by the concurrence of the secretary of the company, 
indorsed hereon, or otherwise specifically acknowledged in writing by 
him.” 

These clauses were not covertly inserted. They did not enter the 
contract by a back door. They were heralded by the application 
itself, in that the plaintiff declared as follows: “I hereby further 
agree that the policy of insurance based on this application shall be 
void if the premium or note, or any fart thereof, given for the same, 
remains unpaid at the time agreed upon, and acknowledge myself 
indebted for the full amount of the premium or note given for the 
policy issued on this application. This application is made after a 
full knowledge to me that no agent of said company has any 
authority to waive or dispense with true answers to all the above 
questions, or with any provision of this application or the policy.” 
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Moreover, it is admitted by the plaintiff that on the execution of 
the policy his attention was expressly directed to this clause for 
avoiding it for non-payment of the note, and that in answer to his 
observation that he thought it did not amount to much, the agent 
Brown remarked tkat he thought it did. About the close of 1879 
the defendant withdrew from insurance and reinsured its risks in 
the Home Insurance Company of New York, and on the first of 
January, 1880, it notified its policy-holders, including plaintiff, 
thereof. August 11, 1880, the plaintiff incurred a loss within the 
words of the first policy, and also of this, and on the seventh of Sep- 
tember he exhibited the proper proof. 

The premium note on this list policy had never been paid. It 
had remained in Brown’s hands in order that the plaintiff might 
take it up, and subsequent to the loss the latter offered to pay it, but 
the agent refused to accept payment. The defendant paid the loss 
covered by the policy of 1878, but declined to pay anything on the 
policy of 1879. In March, 1881, the plaintiff commenced a suit in 
the court below, but the same was regularly dismissed for want of 
jurisdiction. The plaintiff then assigned the policy to a brother 
residing in the Territory of Dakota for the mere purpose of having a 
suit instituted in a Federal court in his name, and in August, 1881, 
the suit so had in view was commenced, but in November following 
the court dismissed it for want of jurisdiction. November 39, 1881, 
the policy was re-assigned to the plaintiff, and by reason of State 
legislation, which meanwhile had taken place, he was enabled to sue 
in the court below, and he thereupon commenced the present action. 
The period between the loss and the time of the beginning of this 
suit was much more than twelve months. The circuit judge ex- 
pressed himself as satisfied that the failure to pay the note was fatal 
to the action, and he directed a verdict in favor of the defendant. 
He further observed that he was not certain that the application of 
the clause cutting off suits instituted after twelve months would not 
depend on whether the two actions commenced without jurisdiction 
were or were not brought in good faith. 

It is perfectly clear that the plaintiff never offered to pay the note 
until suzbsequent to the loss. But he contends that no offer was 
necessary to preserve the policy from suspensicn. He insists that by 
legal effect the note was only demandable at his residence, and that 
it was incumbent on defendant to make a call there for payment 
before setting up the fact of non-payment as a ground of suspension. 
This is not a tenable position. The doctrine indicated relutes to the 
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case of indorsers, who, as beinz under engagements for the debts of 
others, the law so far favors as to require some preliminary effort to 
get payment from the party primarily liable. The reason of the rule 
does not fit the case of maker and payee, and hence the rule itself 
does not apply. As between the latter parties the maker is bound 
to seek the payee and offer payment, and so the plaintiff understood 
the obligation. He looked upon the transaction as one which re- 
quired him to follow the note, and not as a contract which permitted 
him to remain passive and to pay only on being called on at his 
house. He was under no misapprehension, and the fact that the 
note was yet unpaid on the occurrence of the loss was owing to no 
fault or failure of duty on the part of the defendant. The instru- 
ment might have been drawn payable at the plaintiff's residence, but 
he did not elect to require it. He made it payable generally, and 
the form of the undertaking expresses the intent. He bound himself 
to seek the payee or holder, and mere possession of the money at his 
house with the will to pay it could avail nothing in point of law. 
His undertaking went further. No demand on him by the defendant 
was necessary to make the note either due or suable. Mere non- 
payment was default, and no facts arose to excuse it. Thompson vs. 
Ins. Co., 104 U. S., 252. 

This view of the case being unsustained, the plaintiff next urges 
that there was evidence for the jury to pass on that the agent Brown 
consented that the policy should operate to cover losses without 
payment of the note. There are two answers to this argument. The 
first is that it was made an express term of the transaction that the 
conditions should not be waived or varied by means of any act or 
assent of Brown. 

The second is that there was no evidence fairly tending to show 
that he consented to anything of the kind. 

A further point may be referred to. It is said that the plaintiff 
undertook to show that the note was actually paid by the agent 
Brown, but was forbidden to make the proof. The plaintiff, testify- 
ing for himself, stated that he had a talk with the agent Brown 
subsequent to the fire, and that Brown then told him that the com- 
pany had given him, Brown, credit for the note. The pla‘ntiff’s 
couusel then offered to show by the plaintiff that the latter, in that 
conversation, understood Brown as meaning that he had paid the 
note, and the court, under objection, ruled out the offer. The ruling 
was unobjectionable. The proposal was to have the plaintiff testify 
concerning how his mind operated under the agent’s statements, and 
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not to show what it was that the agent said. His construction of 
the agent’s meaning may have been not only unauthorized, but 
entirely unreascnable. But suppose that the purpose was to get a 
disclosure of the language which the agent used. It was a call for 
mere hearsay. The agent must have been speaking of a past event, 
and not of a matter which was then occurring. This is not all, how- 
ever. The agent was himself subsequen‘ly called by the plaintiff 
and fully examined on the subject. And, moreover, the claim tha. 
he had paid the note was destitute of foundation. 

The proper effect due to the provision against actions instituted 
after twelve months from a loss requires no special consideration. 
In view of the facts in this record we are not ready to share in the 
doubts felt by the circuit judge, and we cannot admit that it was at 
all material whether in proceeding without jurisdiction to launch 
the other cases the plaintiff acted in good faith. The defendant was 
a domestic corporation, and accessible always to domestic process, 
and the delay in bringing this suit was exclusively owing to the 
plaintiff's purpose to subject it to a forum where it was not suable, 
and to which the law had refused jurisdiction over it. See Arthur vs. 
Homestead Fire Ins. Co., 78 N. Y., 462; Riddlesbarger vs. Hartford 
Ins. Co., 7 Wall., 386. 

There is nothing to impeach the result, and the judgment must be 
affirmed with costs. 


(The other justices concurred.) 
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SUPREME COURT OF NEW HAMPSHIRE. 


MARSTON 
v8, 


MASSACHUSETTS LIFE INS. CO.* 


The declaration of a life insurance company, having notice of the death of the 
assured, that the policy was forfeited by a failure to pay the premium 
when due, and making no objection to the want of formal notice and proof 
of death. is evidence of a waiver of the provision in the policy requiring 
due notice and proof of death within a given time. 

The occasional payments of premiums and notes given for premiums, after 
due, and consequent renewals of the policy by the company, are not a 
waiver as to premiums subsequently due, of the stipulation in the policy 
making a failure to pay any premium or premium note when due a condi: 
tion of forfeiture of the policy. 

When the annual premium is paid partly in eash and partly by a note payable 
before the end of the year, and a receipt renewing the policy fur a year is 
given, the policy is forfeited when the note is due, on a failure to pay it at 
that time. 

Under the non-forfeiture law of Massachusetts (Gen. Sts. of Mass., c. 186), 
providing for extending life insurance policies (otherwise forfeited for nou- 
payment of a premium) by the net value of the policy as a single premium, 
all unpaid notes given for annual premiums, including those for the part 
of the year subsequent to the forfeiture, are deducted in determining the 
net value of the policy. 


Assumpsit, on a life insurance policy.. The defense was want of 
due notice and proof of death, and that the policy was not in force 
at the death of the assured. 

The plaintiff's husband was insured for her benefit, March 20, 
1866, for an annual premium to be paid in advance, one third cash, 
one third by a six-month note, and one third by a demand note. 
Cash payments were made, notes given, and the policy was renewed 
annually up to and including March 20, 1869. Sometimes the notes 
were not paid until after they became due, and at the latter date, 
when the last annual renewal of the policy was made, besides the 
six-mouth note and demand note, a note was given for the unpaid 


* From advauce sheets of 59 N. H. 
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balanze of old notes. Marston died, January 21, 1872, nothing hay- 
ing becn paid as renewal premiums since March 20, 1869, nor upon 
the notes then given. No formal notice or proof of death was 
made. The ayent of the company in New Hampshire was seascn- 
ably informed by the plaintiff of her husband’s death, and stated 
that the policy had expired by the non-payment of premiums due, 
and mace no objection to the form or want of notice and proof of 
death. ‘The policy provided for payment in ninety days after due 
notice and proof of death, and the law of Massachusetts, where the 
contract was made, required notice and proof of death to the com- 
pany within ninety days after the decease. The defendants ex- 
cepted to the finding of the referee, that the requirement of notice 
and proof of death had been waived by the company. 

It was stipulated in the policy that it would cease and determine 
by a failure to pay the premium, or any note given for a premium 
when due, and that no part of the premiums paid would be returned 
on the policy’s becoming void. By the non-forfeiture law of Mas- 
sachusetts, applicable to this case, it is provided that policies of in- 
surance shall be valued at the time when the premium is due and 
unpaid, and, after deducting from this value any indebtedness to 
the company, or notes held by the company against the assured, 
four fifths of the remainder shall be a premium for extending the 
policy from the time it lapsed by non-payment of premium. 

If, as the defendants claim, the policy lapsed September 20, 1869, 
by the failure to pay the note then due, and the whole amount of 
the notes given for that year’s premium should be deducted as in- 
debtedness in finding the net value of the policy, it was not extended 
by the single premium so found to the death of the assured. If, as 
the plaintiff claims, the policy did not lapse till the end of the year, 
March 20, 1879, or if that part of the notes given for the last half of 
the year’s premium was not deducted in determining the net value 
of the policy, it was extended beycnd the death of the assured, and 
was then in force. Each party claimed judgment. 


A. F. L. Norris, fir Plaintff. 
Muacrinar, for Defendan’s. 


Attry, J. 
The fact that the defendants, after information of the assured’s 
death, made no objection to the form or want of notice and proof 
of death, at the same time claiming that the policy was forfeited by 
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non-payment of premium notes at maturity, might induce the plaint- 
iff to believe that no other more formal notice and proof were re- 
quired, and to abstain from giving the notice and proof required by 
the contract, and was evidence from which a waiver of the provisicn, 
in the policy and the law requiring due notice and proof within a 
given time might be found. The requirement being made, for the 
benefit of the defendants, was one which they might waive, cnd the 
finding of a waiver was upon sufficient evidence. Goodw:n vs. Life 
Ins. Co., 73 N. Y., 480. 

The agreement that the policy should cease and determine on a 
failure 10 pay a premium, or a note given for a premium, was one 
which could only be avoided by a new ccntract omitt'ng the condi- 
tion, or by a waiver of the condition. Non-payment at the day in- 
volved absolute forfeiture. New York Life Insurance Company vs. 
Statham et al., 93 U.S., 24, 31. The renewal of the policy by the 
payment of an annual premium was not a new contract changing or 
waiving the terms of the policy. It was an acknowledgment of the 
receipt of the annual premium according to the terms of the policy, 
and left its conditions unimpaired. Howell vs. Knickerbocker Life 
Ins. Co., 19 Abb. Pr. Rep., 217; Patch vs. Phoenix Ins. Co., 44 Vt., 
481; Robert vs. New England Life Ins. Co., 1 Dis. (O.), 355. 

The reception at different times by the defendants of premiums, 
and of payments on notes given for premiums after they were due, 
ani the consequent renewals of the policy at the same time, was ev- 
idence from which a waiver of the condition of forfeiture for non- 
payment might have been found. But no waiver has been found ; 
and it cannot be said, as matter of law, on the fects stated, that 
there was a waiver of the condition. The favor which the defend- 
ants granted by receiving the premium and renewing the policy, af- 
ter cn? failure to pay at the day stipulated, could rot of itself bind 
them to waive a subsequent forfeiture that attached by reason of 
another failure. Thompson vs Knickerbocker Li‘e Ins. Co., U.S, 
Cir. Ct., So. Dist. Ala., 1876 ; 3 Am. L. T. Rep., 370 ; Mutual Bens- 
fit Ins. Co. vs. French, 2 Cin. Sup. C. Rep., 321; Roehner vs. Knick- 
erbocker Life Ins. Co., 4 Daly, 512. 

By reason of the non-payment of the semi-annual note due Sep- 
tember 20, 1869, the policy then ceased and determined, unless the 
law of Massachusetts (Gen. St. of Mass., c. 186) extended it beyond 
that period. The law provides for the extension of policies forfeited 
for non-payment of premium. The semi-annual note was given for 
a part of the annual premium. It was not received in payment of 





221 Report of Decisions. [ March, 


the premium, unless that was agreed or understood by the parties, 
and no such agreement appears. Foster vs. Hill, 36 N. H., 526; 
Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500. Practically, the 
non-payment of the note given for a part of the premium was the 
non-payment of the premium to that extent, and the non-forfeiture 
law applies. 

The extension of the policy by this law must be from the date of 
forfeiture for non-payment, September 20, 1869, and the extensicn 
will fall short of or extend beyond the death of the assured, accord- 
ing as the part of the notes representing the last half of the year’s 
premium is or is not deducted from the net value of the policy at 
the time of forfeiture in determining the net single premium for the 
extension of the policy. 

Tte indebtedness to be deducted was represented by the unpaid 
notes. The premiums were payable yearly in advance, aud no pre- 
miums were to be returned by reason of forfeiture during the year 
for the whole of which the premium might have been paid. The 
value of the policy depended on the premiums paid, and, though 
the insurance might be lost by forfeiture for non-payment, the value 
of the policy was diminished by an amount equal to the sum of the 
notes unpaid. 

In Goodwin vs. Mass. Life Ins. Co., 73 N. Y., 480, it was decided 
that the policy was forfeited by the failure to pay when due the last 
half of a year’s premium, payable at the middle of the year, but 
that the unpaid part of the premium should not be treated as in- 
debtedness to be deducted in determining the net value of the policy 
as a premium for extension. No note had been given for the unpaid 
part of the premium. 

In Pitt vs. Berkshire Mutual Life Ins. Co., 100 Mass., 500, the 
note for the unpaid part of the annual premium was payable in three 
installments. The policy being forfeited for non-payment cf the first 
installments when due, the amount of the whole note, including the 
two installments not due, was deducted in determining the net value 
of the policy. This case is affirmed in Bigelow vs. State Mutual Life 
Assurance Ass’n, 123 Mass., 113. 

The construction given by the Massachusetts court to the non-for- 
feiture law enacted in that State is adopted. The policy was not in 
force at the death of the assured, and on the referee’s report there 
must be judgment for the defendants. 


Sran.ey, Briaham, Suirg and Crarx, JJ., did not sit: the others 
e>ncurred. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


November Law Term, 1883. 


WASHINGTON MILLS EMERY MANUFACTUR- 
ING CO. 


vs. 


WEYMOUTH & BRAINTREE MUT. FIRE INS. CO.* 


The policy was upon buildings with no specific representations or inquiry as 
to title of land. The insured conveyed the land, reserving the buildings, 
provided they were removed at a certain date. They were burned before 
the date. 


Held, That the insured was not bound to disclose the change of title, because 


a previous policy had been held from the same company when he owned 
the lands. . 


Held, That a failure to communicate facts abuut which there was no inquiry, 
was not misrepresentation or fraud. 


Held, That the contract was unambiguous and the minds of the parties had 
fully met. 


Held, That the value of the buildings as subject to removal would be no fair 
test of the measure of damages. The true rule is the sum required to re- 


place the buildings in the ccndition in which they were, regardless of 
removal, 


Morton, C. J. 

1. Upon the facts found by the auditor it is admitted that at the 
time the insurance was effected, and at the time of the loss, the 
plaintiff had an insurable interest in the property covered by 
the policy. 

The extent and value of that interest is in controversy. The 
plaintiff, being the owner of the buildings and of the land on which 
they stood, made a deed of the land to the city of Boston, which con- 

* Decision rendered keptember 8, 1883. 
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tained the following clause: “The grantor corporation excepts and 
reserves to itself all of the buildings and structures standing on the 
granted lands, with all machinery and fixtures; provided, however, 
that the same shall be removed from the granted premises by the 
grantor corporation at its sole expense before the first day of October 
next, and if not so removed, the grantor forfeits all right thereto, and 
the same shall thenceforth be the absolute property of said city.” 
There can be no reasonable doubt that the intention of the parties 
was that the buildings should remain the property of the grantor, 
with the right to remove and dispose of them at any time before the 
first day of October. The law presents no obstacle to the carrying 
this intention into effect. It is not material whether the clause 
operates technically as an exception, or as an agreement detaching the 
buildings from the realty and making them personal property, which 
was to belong to and be at the disposal of the grantor. . The build- 
ings were not conveyed to the city, but remained the property of the 
plaintiffs. It is not necessary to consider what would have been the 
rights of the parties after October 1, 1878, as the buildings were 
burned before that time. 

The Superior Court rightly refused the first and second requests 
for instructions made by the defendant. 

2. The plaintiff had held a previous policy issued by the defendant 
at the time the plaintiff owned the land as well as the buildings, and 
the defendant asked the court to rule that the plaintiff could not 
recover, because he did not disclose the change of title at the time 
of procuring the policy in suit. The court rightly refused this 
ruling. 

The facts found by the auditor being uncontrolled are to be taken 
as true. He has found that no fraud was committed or attempted 
by the plaintiff or any of its agents. 

The plaintiff made no misrepresentations and no concealment as 
to its title. The policy is upon the buildings. The defendant saw 
fit to issue this policy without any specific inquiries of the plaintiff 
as to the title to the land, and without any representations by the 
plaintiff upon this point. It was its own carelessness, and it cannot 
avoid the policy without proving intentional misrepresentation or 
concealment on the part of the plaintiff. An innocent failure to 
communicate facts about which the plaintiff was not asked, will not 
have this effect. Commonwealth vs. Hide and Leather Ins. Co., 112 
Mass., 186; Fowle vs. Springfield Ins. Co., 122 Mass., 191; Welsh 
vs. Philadelphia Fire Ass’n, 127 Mass., 383. 
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3. The defendant asked the court to rule that on the facts found 
no contract ever existed between the plaintiff and defendant, or if it 
existed was avoided because the minds of the parties never met, and 
the risk undertaken was unknown to or misunderstood by the 
defendant. 

The court could not properly give this ruling. 

The parties entered into a written contract clear and unambiguous 
in its terms. 

The minds of the parties did meet upon those terms. The fact 
that the defendant neglected to obtain full information as to the 
situation of the subject-matter of the contract, or of the extent and 
character of the risk, cannot in the absence of fraud or imposition 
avoid the contract. . 

4. The other rulings requested relate to the question of damages 

The auditor adopted as the rule of damages that the plaintiff is 
entitled to recover the actual intrinsic cash value of the property 
destroyed, and to such a sum as it would have cost at the time of 
the fire to have replaced and restored the property to the condition 
in which it was before, without regard to the fact that it was to be 
removed on the first day of October; and he found such value to be 
more than the insurance. He also found in the alternative that if 
the rule was that the plaintiff could recover only the relative value 
to the plaintiff of the building subject to removal before October 1, 
1878, then such value was four hundred dollars. 

It seems to us clear that the last rule does not furnish the plaintiff 
an indemnity according to the contract of the parties. 

Even if the rule were that the insured can recover only the actual 
ultimate loss in money to him caused by the fire, the market value 
of the buildings subject to removal would not be a fair test of such 
loss. It might be of great importance to him that he should have 
the use of the building up to October 1, for the completion of con- 
tracts and for carrying on his manufacture, and so the actual loss 
caused by the fire might be large. Besides there was the possibility, 
and in this case the great probability, that the insured could by an 
arrangement with the city of Boston, extend his lease or license to 
occupy the land for a longer period. But we do not think that in 
adjusting a loss the true rule of indemnity is to ascertain what the 
actual loss to the plaintiff is, or, in other words, to what extent he 
has suffered by the fire. 

It often happens that the insured may gain an advantage by the 
fire, by reason of some collateral contracts or relations with other 
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parties. Thus a mortgagee has an insurable interest in the mortgaged 
property; he may insure his interest generally, and need not disclose 
the peculiar nature of it unless inquired of; and in case of loss he is 
entitled to recover to the amount of his debt, and apply the money 
to his own use, not accounting with the mortgagor, and it is no de- 
fense that his title was a defeasible one, or that he suffers no actual 
loss by the fire, because his security remains sufficient. King vs. 
State Mutual Fire Ins. Co., 7 Cush., 1. Suffolk Fire Ins. Go. vs. 
Boyden, 9 Allen, 123. 

This was so held in a case where the mortgagor had repaired the 
building before the commencement of the suit so that it was made 
as valuable as it was before the fire. Foster vs. Equitable Mut. Fire 
Ins. Co., 2 Gray, 216. 

So the market value of the property burned is not always a fair 
rule of adjustment. The contract of the insurer is not that if the 
property is burned he will pay its market value, but that he will in- 
demnify the insured, that is save him harmless, or put him in as good 
condition so far as practicable, as if no fire had occurred. 

In the case before us we think the rule adopted by the auditor is 
the true rule. It complies with the letter and spirit of the contract, 
and is the only rule which will give full indemnity to the insured 
without injustice to the insurer. It would work an exact indemnity 
if the insurer could have, on the day after the fire, replaced the build- 
ings in the same condition as they were in before the fire. The in- 
sured would then have been saved harmless, and would neither have 
gained or lost by the fire. This is not practicable, but the rule 
adopted by the auditor is as near an approach to this exact indemnity 
as is practicable. The insurer cannot complain if he pays no more 
than the value of the property he has insured, no more than the sum 
insured upon it, and no more than the interest of the insured at the 
time of the loss. He thus pays no more than an indemnity under his 
contract. It is no defense to him that the loss may, by means of 
other collateral, and independent contracts give an advantage to the 
insured. 

Chancellor Kent in his Commentaries states the rule to be that if a 
tenant erects a building on a lot held under a lease with liberty to 
renew or remove the building at the end of the lease, and the build- 
ing be destroyed by fire a few days before the end of the lease, 
though the building as it stood was worth more than the sum in- 
sured, and, if removed, it would have been worth much less, yet the 
courts look only to the actual value of the building as it stood when 
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lost, and they do not enter into the consideration of those incidenta 
and collateral circumstances in fixing the true standard of indemnity, 
and he cites with approval the well-considered case of Laurent vs. 
Chatham Fire Ins. Co., 1 Hall’s N. Y. Rep., 41; 3 Kent Commenta- 
ries, 376. 

The case at bar is governed by the same principles, and we are of 
opinion that the ruling of the superior court that upon the facts 
proved the plaintiff is entitled to recover the whole amount insured 
upon the building destroyed was correct. 


Judgment on the verdict. 





SUPREME COURT OF INDIANA. 


THE STATE or ne 


vs. s 


TOURNEY. ) 


Under Sec. 3,765 R.S. 1881, a foreign insurance company is not required to file 
in the county clerk’s office, a certiticate of the auditor of State showing that 
it is authorized to do business in tlie county ; but it ismade the duty of any 
agent of any such company, who assumes to act as such agent in the trans- 
action of insurance business in any county, to procure and file in the office 
of the clerk of the circuit court of the county a certificate from the audi- 
tor of State, showing that he is authorized to act as such agent in the trans- 
action of insurance business, for such company, in such county. 


Where an agent of a foreign insurance company is prosecuted for the embez- 
zlement of the moneys of the company received by him, in the course of 
his agency, as embezzlement is defined in Sec. 1,944 R. S., 1881, it is no de- 
fense that such agent had not complied with the requirements of Sec. 3,765 
R. S., 1€81, in regard to his agency, and had therefore received such 
moneys for the company, upon an illegal consideration and in the transac- 
tion of an unlawful business. 


Hook, J. 

In this case an indictment was returned into the court below on 
the 10th day of January, 1882, which charged in substance that the 
appellee on the first day of November, 1881, at Huntington County, 
Indiana, did then and there unlawfully and feloniously, being then 
and there the agent of a certain association, called the Ohio Mutual 
Aid and Life Association, of Belfontain, Ohio, and having access to 
and control over, and the possession of fifteen dollars, to the posses- 
sion of which his employers, the said Ohio Mutual Aid and Life As- 
sociation were then and there entitled, and while in and during such 
employment, did then and there, etc., and appropriate to his own use 
without the consent of said association the sum of $15, the per- 
sonal goods and chattels of the said O. M. A. & L. Ass'n ; said 
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money being paid to said Turney, by Jacob Hoffman, for said asso- 
ciation, contrary to the form of the statute, etc. 

Upon arraignment, a plea of not guilty was entered—and upon 
trial by jury the appellee was acquitted of the offense charged and 
judgment rendered accordingly. 

The prosecuting attorney, excepting to the ruling of the court. 
The bill of exceptions shows that after the State had introduced its 
evidence and rested, the appellee to maintain his defense under his 
plea of not guilty, offered as a witness one Willis A. Jones, who testi- 
fied that he was the clerk of Huntington Circuit Court, and was 
asked :— 

You may state to the jury whether or not the Ohio Mutual Aid 
and Life Association, of Belfontain, Ohio, filed in your office a certif- 
icate from the auditor of the State of Indiana, showing that they are 
authorized to do business in Huntington County. To this question 
the prosecuting attorney objected. 

“1st. That the said association was not compelled to file such 
authority ; and, 

“2d. That if said authority had not been filed by such company, it 
was a thing the defendant could not set up as a defense to an indict 
ment for embezzlement of money that he had collected for such 
company.” And that such objection was by the court overruled, to 
which ruling the State excepted. 

It is manifest that the appeal in this case was intended to be taken 
under the provisions of Sec. 271 of the criminal code of 1881. The 
bill of exceptions in the case, does not state so clearly as it ought to, 
so much of the record and proceedings as were necessary for a fair 
statement of the question of law reserved for the decision of this 
court. 

* * * Tt may be premised that the question propounded to 
the witness Jones, and above quoted was objectionable in form, if 
not in substance, in this, that it is apparently assumed therein that 
the Ohio Mutual Aid and Life Association, of Belfontain, Ohio, wa3 
a foreign insurance company. If the association were such a com- 
pany it was a fact which ought not to have been assumed, but it 
ought to have been shown by competent evidence. It 
may possibly have been inferred, from its name and _ location, 
that the association was a foreign life insurance company — 
but such inferences are not always reliable. But waiving this point, 
and assuming that said association was a foreign company, the ques- 
tion for decision is, did the trial court err in overruling the State’s 
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objections to the question quoted. It seems to us that the first ob- 
jection of the State to the question propounded was well taken, and 
ought to have been sustained. The question seems to assume that it 
was the legal duty of: the association to have filed in the office of the 
clerk of Huntington County, a certificate from the auditor of State, 
showing that it was authorized to do business in that county. There 
is no provision in the act of Dec. 21, 1865, regulating foreign insur- 
ance companies doing business in this State, which requires a foreign 
insurance company to file in the county clerk’s office, a certificate 
from the auditor of State, showing that it is authorized to do busi- 
ness in the county ; but the act does require, in clear and positive 
terms that the person who assumes to act as the agent of such acom- 
pany in the transaction of insurance business, in any county, shall 
procure and file in the office of the clerk of the circuit court of the 
county, « certificate from such auditor showing that he,as such agent 
is authorized to transact the business of insurance for such company, 
in such county. Clearly, therefore, the court below erred in over- 
ruling the State’s first objection to the question above quoted. 

The question propounded to the witness, Jones was evidently 
asked by the appellee and allowed by the court, upon the theory 
that, if no such certificate from the auditor of State had been filed in 
the office of the clerk of the Huntington Circuit Court, either by the 
association or by the appellee as its agent, then the money received 
by the appellee as the agent of such association in Huntington 
County, was received upon an illegal consideration, and in the trans- 
action of an unlawful business. The conclusion drawn from this 
theory was, that even the appellee, as the agent of the association in 
Huntington County, had received moneys belonging to the associa- 
tion, it was received by him upon such illegal consideration, and in 
the transaction of such unlawful business ; and that therefore, the 
appellee couid not be and was not guilty of the crime of embezzle- 
ment, in’secreting, purloining or appropriating to his own use the 
said moneys so received by him as such agent of such association. 
The theory of the question was, perhaps, right under the law ; but 
the conclusion drawn from this theory was, we think, radically er- 
roneous. 

In civil actions, where money is due to the principal on an illegal 
transaction, has been paid to his agent for such principal, by the 
party from whom it is due, the principal may recover such money 
from such agent. Story on Agency, Sec. 347, Dunlap’s Palay’s 
Agency, 62. Thus in the United States Express Co. vs. Lucas, 36 
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Ind., 361, it is said : ‘ The obligation of the agent to account for the 
money is separate and distinct from the contracts of the company 
with third persons ; which were the subject-matters of statute. To 
hold that the agent is not bound to account for the money received 
by him, is to sanction an act of the grossest dishonesty and bad faith 
on the part of the agent without the accomplishment of any equiva- 
lent benefit, to anyone or to the public. * * * 

Applying this doctrine to the question reserved in the case now 
before us, it is clear that, as between the Ohio Mutual Aid & Life As- 
sociation and the appellee, as its agent, the money received by the 
latter, in the course of his agency, for the former, is the absolute 
property of such association. If the appellee, as charged, unlawfully 
and feloniously took, purloined, etc., money so received by him as 
such agent in the course of his agency belonging to his principal, he 
was guilty of the offense of embezzlement, as the same is defined 
in Sec. 43 of the act of April 4, 1881, concerning public offenses. 
Sec. 1,944, R. S., 1881. It seems to us that the fact, if it were a fact, 
that the appellee received such money, as such agent, for his princi- 
pal, the association, upon an illegal consideration, and in the trans- 
action of an unlawful business, did not constitute any valid or suffi- 
cient defense to him; the appellee in this prosecution against him 
for his alleged embezzlement of such money. We are of the opinion 
therefore, that the court erred in overruling the second objection of 
the State to the question above quoted. 


The appeal is sustained at appellee’s cost. 





Report of Decisions. 


SUPREME COURT OF KANSAS. 


ee 


Error from Leavenworth County. 


WILLIAM FELIX, sy Joun Hannon, nis GvuaRpIAN, 
vs, 


ANCIENT ORDER OF UNITED WORKMEN or 


THE Stare oF Kansas, ET AL.* 


The certificate of a benevolent society provided that the sum should be paid 
to ‘his wife and children.” 


Held, That the fund was no part of his estate, and the statute of distribution 
did not apply. ‘The money should be dividedequally among his wife and 
three children, each receiving one fourth. 


Held, That a child by a former marriage from which the father had obtained 
a divorce, was entitled to share. 


VALENTINE, J. 

The only question involved in this case is with reference to the 
proper construction of a contract of insurance entered into between 
Frederick Felix and the Grand Lodge of the Ancient Order of 
United Workmen of the State of Kansas. 

It appears from the record, that some years prior to 1866, Fred- 
erick Felix was married to Caroline , and by her had two 
children, William Frederick and August. Afterward, and in 1866, 
Caroline obtained a divorce from Frederick. On January 27, 1868, 
Frederick was married to Lena Kester, and by her had one child, 
born January 13, 1869, and named William. In September 1869, 
Lena obtained a divorce from Frederick, and, by a settlement be- 
tween the parties, Lena obtained from Frederick for herself and 


* Decision rendered December 31, 1883. 
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child, the sum of $2,000. In 1872, Frederick again married Caroline, 
and they lived together as husband and wife until he died in 1882. 
Prior to his death and on August 3, 1881, the Grand Lodge of the 
Ancient Order of United Workmen of the State of Kansas, issued a 
certificate of insurance to Frederick, providing, among other things, 
that Frederick should “ participate in the beneficiary fund of the 
order to the amount of $2,000, which sum shall, at his death be paid 
to his wife and children by the said Grand Lodge.” 

On May 12, 1882, Frederick died, leaving the said Caroline, Lena, 
William Frederick, August and William surviving him. The said 
Grand Lodge of the Ancient Order of United Workmen is now 
ready and willing to pay the said sum of $2,000 to the person or 
persons who are entitled to receive the same ; and the only question 
now to be determined is who that person or those persons are. The 
court below decided that Caroline was entitled to receive one half of 
such fund, and that William Frederick, August and William were 
each entitled to receive one sixth thereof. The said William, being 
dissatisfied with this decision, now brings the case to this court. 
He claims that, instead of being entitled to receive only one sixth of 
said fund as the court below decided, he is entitled to receive one 
fourth thereof ; and we think he is correct. This fund is no part of 
the assets of the estate of Frederick. It does not go to his admin- 
istrator or heirs, and is not liable for his debts ; but it must be paid 
out by the said Grand Lodge solely in accordance with the terms of 
the original contract entered into between Frederick and the said 
Grand Lodge. The statutes of Kansas with reference to descents 
and distributions have no possible application to this case ; for such 
statutes apply only to the estates of deceased persons, and, as before 
stated, this fund is no part of the estate of the said Frederick Felix. 
How then, shall this fund be paid out or distributed? The said 
contract provided that it shall “be paid to his (Frederick’s) wife and 
children;” and it is admitted by all the parties that his wife and 
children were, at the time the contract was made, and are now, the 
said Caroline, William Frederick, August and William. And as the 
contract provides that this fund shall “ be paid to his wife and child- 
ren,” without designating in what proportions the same shall be 
paid, we think the same should be paid to his wife and children 
equally. Each should receive an equal share; or, in other words, 
each should receive one fourth of such fund. This is the natural 
construction of the language of the contract. Suppose that the con- 
tract had provided that the fund should be paid to his brother and 
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sisters, there being one brother and three sisters ; or to his brothers 
and sister, there being three brothers and one sister ; or to his son 
and daughters, there being one son and three daughters ; or to his 
sons and daughter, there being three sons and one daughter ; would 
one half of the fund go to the single person named in any one of 
these suppositions, and the other half, after being divided into three 
parts, or into sixths of the whole, go to the other three persons? 
Counsel for both parties say not. Counsel for William says the fund 
should be distributed as we have indicated ; while counsel for Car- 
oline, William Frederick and August claims that no portion of the 
fund in this particular case should be paid to William. And this he 
claims for the reason that William was never any part of the family 
of Frederick, but always lived with his mother, Lena, and was taken 
care of by her ; and also because of the settlement made between 
Frederick and Lena at the time divorce was granted to Lena. Now, 
we do not think that these matters can enter into the consideration 
of this case at all. The contract by which this fund was created was 
entered into solely between Frederick and the Grand Lodge of the 
Ancient Order of United Workmen ofthe State of Kansas, and it 
cannot be supposed that this Grand Lodge had any knowledge of 
the private affairs, or the previous domestic relations, existing be- 
tween Frederick and Lena, or of the settlement which had pre- 
viously been made between them, and certainly nothing of this kind 
was embodied in the contract entered into between Frederick and 
this Grand Lodge. And it must be supposed that this Grand Lodye 
understood the language which it used in the contract, and that it 
intended to make just the kind of contract which it did in fact make, 
and that it intended to bind itself to perform just what it agreed to 
perform, and did not intend to be bound by any secret arrangements 
or settlements or understandings previously entered into or at any 
time existing between Frederick and Lena. We think this Grand 
Lodge is simply bouna to pay in accordance with the terms of its 
contract ; and its contract says that it shall pay the fund to the 
“ wife and children” of Frederick, which, according to all well-set- 
tled rules of construction means the wife and children equally. 
Hamilton vs. Pitcher, 53 Mo., 334, 336. 

The judgment of the court below will be reversed and cause re- 
manded for further proceedings in accordance with this opinion. 


Horton, C. J., concurring. Brewer, J. dissenting. 
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SUPREME COURT OF PENNSYLVANIA. 
Error to Common Pleas of Chester County. 


COVENTRY MUTUAL LIVE-STOCK INSURANCE 
ASSOCIATION 


U8. 


EVANS.* 


The constitution of a mutual live-stock insurance company provided that its 
business should be confined to certain counties, 

Held, That the removal of certain animals, belonging to the said counties and 
insured in said company, to another county for the purpose of sale was not 
a violation of the constitution. 

Where a policy of insurance and the by-laws of a mutual company require no- 
tice to be given within a certain time after a loss, but do not make the ob- 
servance of such requirement a condition precedent to a recovery, a 
recovery may be had where the notice actually given is reasonably prompt, 
and the company has suffered no loss through the delay. 


Where the terms of an insurance contract provide that the assured may sue 
after certain time, the right to sue does not rest upon the provision of the 
contract, but upon his right at law. 


Covenant. The defendant was an association for the mutual in- 
surance of its members against loss from death of their live stock. 
Its constitution provided (§ 1) that its business should be confined 
to the counties of Chester, Montgomery and Berks ; (§ 8) that every 
member who should sustain a loss should give notice thereof within 
twenty-four hours of the time thereof to three members of the associa- 
tion, one of whom should be a manager, and such as are best acquainted 
with the insured stock, who should appraise the lost stock and report 

® Decision rendered March 5, 1883. From Virginia L. J. 
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the amount at which it was appraised to the secretary or the board 
of managers, and that the assured should be entitled to four fifths of 
the amount of the appraisement in sixty days from the date thereof ; 
(§ 14) that suits at law might be brought if payments should be 
withheld more than sixty days after the association had been duly 
notified of aloss. The plaintiff, residing in Montgomery County, 
was a member ofthe association, and obtained a policy on two 
horses. On May 2, 1880, he took them to Philadelphia to sell, and 
left them at a livery and sale stable. The horses were taken for 
trial for three days by the Adams Express Company ; within the 
time one sickened, and in a few weeks died. Within the three days 
the agent of the express company notified the plaintiff's brother in 
Philadelphia that they would not take the horses ; the brother had 
previously notified the plaintiff that the horses were sold. About a 
week after the death the plaintiff stated to a manager of the defend- 
ant the circumstances of the death, at the time being under the im- 
pression that the horses had been sold. About two weeks after this 
he called on the secretary and detailed the circumstances to him. 
The managers of the company after this held two meetings at which 
they examined witnesses upon the subject and then refused to pay. 
Action was then brought on the policy. The defendant requested 
the court to charge, inter alia, 1. That if the taking the horse to 
Philadelphia increased the risk of disease and death the plaintiff 
could not recover. 2. That under §1 of the constitution there 
could be no recovery for the death of a horse which had been at 
Philadelphia more than a month for the purpose of sale. 3 and 4. 
That provisions of §§ 8 and 14 not having been complied with there 
could be no recovery. 5 and 6. That ifthe horse was sold to the 
Adams Express Company, the plaintiff could not recover. The court 
submitted to the jury the questions of the sale, whether the risk to 
the horses was increased by removal to Philadelphia, and whether, 
under all the circumstances, there was neglect to give reasonable 
notice of loss, with the instruction that if any of the facts were found 
in the affirmative the verdict must be for defendant. Verdict and 
judgment for plaintiff. The defendant took this writ. 


W. M. Haves, for Plaintiff in Error. 
Wm. T. Barker, conira. 


Grexn, J. 
There is no provision in the constitution, by-laws or policy of the 
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defendant which prohibits the removal temporarily or for puposes of 
sale out of the counties of Chester, Montgomery or Berks, of any 
live stock insured by its policies. The plaintiff and his horses be- 
longed to Montgomery County at the time and after the policy was 
issued. The horses were sent to Philadelphia to be sold, and one 
died after being kept there for several weeks. For what reason 
should the contract be forfeited on that account? We know of 
none. The court left the question to the jury whether the risk to 
the horses was increased by their removal to and keeping while in 
the city, charging that if it was there could be no recovery. Surely 
the defendant could ask for nothing more than this, especially as 
its policy contains no provision for its avoidance in the event of an 
increase of risk to the animals. 

As to twenty-four hours’ notice the plaintiff. was in default. He 
not only did not give the notice within twenty-four hours after the 
death of the horse, but he did not give it within that time after he 
knew of the death. Had the policy or the by-laws been so framed 
as to make the observance of this requirement a condition precedent 
to a right of recovery, the case must have been reversed for that rea- 
son. But there is nothing of the kind anywhere in the contract. 
Ordinarily, where policies prescribed fixed times for notice of loss, 
they provide that if the notice is not given within the prescribed 
time the policy shall be void, or there shall be no right of action on 
it. In such cases the terms of the contract require the courts to en- 
force the forfeiture. But forfeitures are not favored, and certainly 
in cases such as this such a consequence cannot be implied. 

Section 14 does not help the matter, it is only a permission to bring 
suit, so far as the company is concerned. But the right to bring 
suit does not depend upon the permission of the defendant. It is 
given by law outside of the policy, and it is not taken away by any- 
thing within it. The defendant might easily have provided in the 
contract that no action should be brought thereon unless the proper 
notice of loss had been given, and if the policy had contained such a 
provision the court must have enforced it. But there is no such 
stipulation to be found in this policy, or in the constitution or by- 
laws, and we have no right to put it there. The court, therefore, 
committed no error in leaving to the jury the question whether the 
notice was reasonable. If the defendant could show that it had sus- 
tained any damage on account of the plaintiff’s breach of condition in 
regard to the notice of loss, it might defend against the policy to 
that extent ; but that would be the limit of its right. In Knecht vs. 
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Ins. Co., 9 Norris, 118, the breach of condition was far more funda- 
mental against the right of action on the policy than any aspect of 
the present case exhibits, and yet it was held insufficient to avoid the 
policy. 

Judgment affirmed. 


——___-—__»44¢¢— 


SUPREME COURT OF TEXAS. 


tte 


LOCKET er at. 
vs. 


LEE anv HUSBAND. 


A claimed insurance moneys held by B. 

Held, That B was entitled to allowance for expenses in collecting the money 
if reasonably necessary. 

Held, That the exclusion of letters showing such necessity where the con- 


tents were substantially shown, was not sufficient ground for reversal, 
Watrer, P. J. 

But one assignment of error is noticed, the remaining being too 
general, and appellants’ brief fails to point out wherein the supposed 
errors under them exist, and the record fails to make them apparent. 
Defendant claimed, as an offset, her expenses in going to New 
Orleans to collect the insurance money which she is charged with, 
and for which this suit is brought. It was material to determine 
whether her personal presence in New Orleans for the purpose of 
collecting the policy was reasonably necessary for the interest of her 
ward. There was evidence tending to show that in view of the abil- 
ity and faithfulness of the agent engaged that the additional expense 
was unnecessary. Letters of the agent, and from another, stating 
that her presence was necessary, were offered, but excluded. De- 
fendant testified fully with reference to the receipts of the letters, 
and stated their purport, and thus, having had the benefit of the 
evidence, the exclusion of the letters was not sufficient error for 
reversal, if they had been otherwise admissible. Long vs. Steiger, 
8 Tex., 460 ; Payne vs. Brenham, 16 Tex., 364; Stoner vs. Garvin, 
22 Tex., 9 ; Shannon vs. Taylor, 16 Tex., 413. 

Affirmed. 





